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THE STATE OF TEXAS JUDICIAL QUALIFICATIONS

COMMISSION QF TEXAS

IN RE: HONORABLE O. P. CARRILLO, | MEMORANDUM STATEMENT
§
JUDGE OF THE 229TH DISTRICT ] OF GARLAND F. SMITH,
i
COURT OF STARR COUNTY, TEXAS. I ATTORNEY, WESLACO, TEXAS

TO THE HONORABLE STATE JUDICIAL QUALIFICATIONS COMMISSION:

" DOONESBURY

RVSSE BZRCE ONE [ERED T 15 NOT SEBIENT FR A

A LIGVER A5 "ONS SKLLED LRAHER B SFELY 54 TE LAY, .

N CEIUNENTNG TRE LAWL" L2 SO0 DRI HNE A FAR *RYGHT AND RIS F-A"
1T 035 A DS PSFINITAN, PIKE RIGRMINDL (15N D 5O SH SIAB

OF CORSE, BUT THE EVENTS SIRE THlT THER BLLUTES HART N THE DRRK.

OF KECENT YZARS ™\

My name is Garland F. Smith. I am an attorney and partner
in 3mith, McIlheran, Yarbrough & Griffin, with offices in Weslaco
Texas, where I ﬁavé practiced law since November 1945. I graduat
from Texas Tech in 1934 with a degree 1in polltical science and .
governmenf, and from thé University of Texas with an LLB degree
in Februafy 1937. I was employed by Shell 01l Coﬁpany in Houston
and New York City from March 1937 to May 1941, when I was drafted

into the Armed Fdrcés of tﬁe U. 3., where I served in the Counter
Intelligence Corps of the Eighth Service Command and later with
the Air Transport Commidnd, my overseas service being in the Gold
Coast 1n Africa (Now Ghana). I was honorably dlscharged as a
1st Lieutenant in November 1945,

I have chosen to introduce thls memorandum witﬁ_the above
cartoon because the "stab in the dark" made by the professor
teaching the hypotetical course in "Right and Wrong, 10-A"

puts a penetrating finger on the exact problem faced by the bench
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and bar, all of whose members have taken an oath to uphold and
defend the Constitutlon and Laws of the United States and Texas,
There are some things that judges, lawyers and other public
offlclals simply cannot do themselves, nor tolerate in others.
if we are to live up to our 1deal of a "government of laws, and
not of men" and providé for the inhabitants of this nation a
minimum requirement of democracy, "equal justice under law"
within the bounds of honest human endeavor. -

. I feel no hostility toward Judge Carrillo, although as
an attorney representing R. R. and M. A. Guerra in Caﬁse No,
3953 1in the 229th District Court of Starr County, I prepared
and successfully urged a motlon that Judge Carrillo recuse
or disqualify himsell from further proceedings therein, and

alleged and put on evidence indicating Jjudiclal misconduct

~ which smacked of bribery, and filed briefs therein plainly

suggesfing that the things of value given to the Judge by the
Plaintiff, Clinton Manges, during the pendency of the suilt, con-
stituted bribery as deflined in the Texas Constltution and
Statutes (Exhibit 1. Throughout this ordeal, Judge Carrillo
treated me with courtesy, and I belleve he understood that

such hostility as I felt was directed, not at him, but at

the almost terminal lack of attention to duty of higher echelons
of government in Texas, which has permitted "police government"
to exist in Duval and Starr Counties for almost a half century,
and from time to time for shorter perilods 1n other countles.

.The trouble seems to lie in the excuse, "what can we do, if

they keep electing those people?" The bill of rightsof the
Texas and Federal Constitutions, which protect the ecivlil rights
of & minority of one agalnst the majority of 99 cannot be so0
easily disposed of., While in a democracy the majority can
determine the "person" of the judge, the Judge, once elected,

cannot lgnore the law and enforee only the will of the majority
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who placed him 1in offlce, denylng baslec rights to the minority,
including the most fundamental right of & "falr trizl before
a falr and impartial judge." This latter 1s essentially what
has been happening in Duval and Starr Countiles long before |
Judge Carrillo assumed the bench, and will continue after his
removal, 1f this Commission or the Texas Senate should cause
his removal, unless judges, lawyers, and the political establish-
ment learns and applies some of the plainly necessary ingredients
of the hypothetical course, "Right and Wrong - 10-A."

In order that my testimony may be properly appraised I
here answer some guestlons which leglcally arise:

1. I have not made a complaint to your Commission because
your Commlisslon is without power to grant adequate relief; that
is, remove a judge and bar him from running for re-election and
serving I1f elected. Note: Bear in mind that the Receiver was
here appeinted, not by Judge Carrillo, but by Judge Laughlin,
{who had been removed by the Supreme Court of Texas, but
permitted by the opinlon of the Court to run for re-election
and serve; 265 SW 24 B0S5). The significance of this will be
dealt later wilth herein,

2. I d4id, along with Hon. Jack Skaggs, of Messrs. Carter,
Stienberg, Skaggs and Koppel of Harlingen, Texas, file pleadings
in other Courts in an effort to keep the case out of the 79th
Platrict Court or its successor in jurisdiction iIn Starr and
Duval Counties, the 229th District Court, because of the common
knowledge which we were convinced to be true, that any judge
permitted to slt as Judge by the machine controlling those two
unfortunate "police counties" would be required to ignore the
law and facts, and enforce cnly the will of men.

3. I have gone beyond the alleged misconduct of Judge Carrill
in this memorandum to get at the evil involved, which has two
aspects: (1) It would be one-sided justlce to punish a judge

“"for accepting a bribe, and let the litigant who gave the bribe

g0 unpunished; and (2) When the Senate referred the matter to
your Commlsslon wilth full knowledge that your Commission could
not give the full relilef of barring a corrupt judge from re~
election, in my disappeintment, I confronted one of the 16
Senators who so voted. He inslsted that the Senate, upon
reconvening, would do its fulil duty; that neither your Commissien
nor the State Bar had done thelr duty in the matter, and that
both had disciplinary responslibilities as to lawyers and judges;
that if the law needed c¢orrectlon, they would then deal with
that aspect of the matter. That the disciplinary responsibillities
of your Commission and the State Bar were designhed to eliminate
the necessity of impeachment of Judges, and possibly other state
officlals. While I reminded the Senator that the fallure of
cthers to do theilr duty was no excuse for the Senate not doing
its duty, I could not argue with his position that a new, hard
legislative look should be taken of this matter. In fact, I
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agreed with him, and will at the conclusion of this memorandum,
include some specific recommendations.

Moving now to evidence dlrectly relating to Judge Carrillo,
the motlon that he recuse or disquallfy alleged, and I submit
the evidence proved, the followlng:

"1, Directorship in the First State Bank and Trust Company:

On December 1G, 1970, at a time when the 330 shares of stock
in said bank were in custodia legls (442 SW 24 441), but were

nevertheless during such period transferred from one of the
defendants to the Plaintiff, Cllinton Manges, the plaintiff who
had added the M. Guerra & Son stock to other stock he had
acquired to galn control of sald bank, transaferred 10 shares
to Judge Carrille and had him appointed a director in the bank.

Thls was after he had been elected judge 1n the general election.
of 1970, but before he tock offlce as judge. Nevertheless, this
conduct cannot be separated from the fact that he as a lawyer
and judge-elect was dealing with property in custodia legis,

. opr 1f we indulge the filctlon that it was possible to determine
that the stock he got was not that of MGES, then the director-
shlp could not have been delivered to him by the plaintiff
but for the control made avallable through the transfer to ™.
plaintiff of the stock of MGS in custodia legils. In January
1971 Judge Carrlllo was elected director of sald bank and
continued to serve after gqualifying as judge.

2. Approval of Conveyances Made while Property was In Custodia

Legls, and Without Reguiring Plaintiff to Pay Recelver Therefor:
Judge Carrillo qualified as Judge of the 229th District Court

of Starr County early in January 1971. Among his early actions
was the approval ¢f a deed by the Recelver, James 3. Bates, to
the Plaintiff, Clinton Manges, conveying approximately 40,000
geres of ranch lands, based on a deed made by two of the
defendants purporting to act for M. Guerra:-& Son to the Flaintiff
- on March 31, 1969, while the property was in custodia legls.

The Plaintiff did not pay the full consideration for the land,
and the deed did not recite a vendors llen to secure the balance
of the purchase price. The land was promptly mortgaged by the
Plaintiff to the Bank of the Southwest National Association, and
it was the failure of the FPlaintiff to pay the Recelver the

full purchase price, which brought on the last phase of the
litigation wherein Judge Carrillc was held disqualified. In

the end, the Plaintiff pald in to the Receiver a balance of
$225,000.00, which relieved the necessity of selling the

reserved one-half of the minerals under the 72,000 acres of

ranch lands, which the Recelver's motion proposed to do, rather
than make the Plaintiff pay up. (See final judgment of June 11,

1974 )At+ac heq Exh. ba+a—¢v

3. The Cadillac; On January 29, 1971, while this case was
pending in Judge Carrille's Court, the Plaintiff Clinton Manges
gave hls check to Rlato Cadillac Company 1n San Antonio for
$6,955.15, stubbed "for ¢. P. Carrillo '71 Cad." Judge
Carrillo was driving & new Cadillac, and the rumor was that it
was a gift from the Plaintiff, Manges. Judge Carrlllo testifled
that this tied in to the deal concerning the dlrectorship in
the bank made on December 10, 1970; that he had traded a lot
with a2 2 story house located thereon and a trade-in automobile
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for the ten shares of stock in the bank, and with Manges to pay
the difference required to purchase for the Judge a2 new Cadillac
automoblle. Defects in thils story are as follows:

a. Title not in Judge: Judge Carrillo offered in
evidence to support his clalm a deed dated October 12, 1970,
but not recorded until August 23, 1971. The attorney for the
Recelver, Dennis Hendrix, testifled that he checked the title
for the grantee, Clinton Manges, and that title was good, taxes
all paid and that Manges got good title. (S.F. page
Exhibit ). Our investigation revealed, however, That
the lot was vacant, grown up in brush, that title was not in
Judge Carrillo and that taxes were delinquent since 1939.

(SF page i.

b. Title to Lot Described in Correction Deed not in Judee:
After our presentation of evidence that the 1ot CONvVeyed was
not owned by the Judge, he claimed a mistake had been made and
Judge Smith recessed the hearing to permit Judge Carrillo to
explain this new discrepency. At the recessed hearing con
April 10, 1973, the Judge offered in evidence a correction
deed (Exhibit ) dated April 9, 1973, and recorded the same
day, which conveyed to Manges a lot which did contain a 2
story house, which house had been vacant for about 2 years, and
did not suggest Mr. Manges' life style (the testimony being that
he bought it for his family to live 1n)., Our investigation
indicated that the title to the lot so described was not in
the Judge on the date of the original deed of October 12,
1970, nor the date of the alleged trade with Manges on December
10, 1970, and in fact title was transferred to Judge Carrillo
by deed from Cella Carrillo Ramlrez the same day as his correction
deed to Manges, April 9, 1973, over two years after the attorney
for the Recelver was supposed to have examined title and found
good title 1n the Judge.

4., Loans to Judge from Bank: Evidence revealed further
that the First State Bank and Trust Company, control of which
had passed to the Plaintiff, Manges while the control stock was
in custodia legls, loaned to Judge Carrillo some $306,000.00
secured by land, and $38,000.00 supported by the Judge's
financial statement, These lecans were made during the perilod
from October 12, 1970 to March 1973. (SF page ).

1

5. Grazing Leases from Plaintiff: The evidence revealed

that during the pendency of this litigation, the plaintiff made
_two oral grazing leases to the Judge, The first lease was

of from 1000 to 1500 acres for a 90 day perlod. Manges testifled
that no conslderation was pald for the lease; that 1t was made
as a "courtesy to the judge." Judge Carrillo testifled that

he intended to pay a consideration of $1.00 per acre per year
for such lease. The second lease covered 5000 to 6000 acres

of land, some of which was the MGS lands acqulred by Manges,
with po conslderation pald down, but with the Judge to pay
$1.00 per acre per year at the end of the 3 year term 1n cash
or cattle, at Manges' option. Manges also had the optlon to
cancel the lease at any time 1f he should have need of the
land. (SF page ).

6. Judge Carrille’s Fallure to Control Officers of Court:
The most shocking thing to me, and the most damaglng thing to
the Guerra defendants represented by Mr. Skaggs and myself, was
the partiallty inherent in the receivership freezing the MGS
assets so far as our clients were concerned (with the exception




u
k)

NP TS ROTIR EIPLE B IVt "-PM o o, e o AN, ERERWS o

deo1s

of the ranching operations conducted by Ruben and Virgil) while
the Plaintlff Manges, and defendants, J. C. and V, H. Querra
went blithely along transferring bank stock to Plaintliff, T
conveylng all of the MGS ranch lands to Plaintiff, all o
without the slightest fear of being held in contempt of '
Court - and In the end to find the Recelver and all officers
-of the Court pressing to confirm the transactions so made
while the assets lnvolved were in custodia legis. This must
be considered in light of the fact that the Plaintiff had

not only conferred favors on the Judge himself, but also on
the Receiver, the Attorneys for the Recelver, and the Judge's
brother. Some of these favors were as follows:

a. Manges attempted to have the Recelver appointed to
the Board of Directors of the Groos National Bank, of whieh
he had acquired controlling interest. (SF page

b. Manges had caused the election of Dennils Hendrix,
the partner of the Recelver, and attorney for the Recelver, to
the Beard of Directors of the Flrst State Bank and Trust
Company. (S¥ page

- €. Manges caused the election of Ramiro Carrillo, brother

of the Judge, to the Board of Directors of sald First State Bank . . .,},,_u
and Trust Company. (SF page 3. g ‘ :
d. Manges caused the election of Frank R..Nye, Jr., one g .
of the attorneys for the Recelver, to the Board of Directors 1
.0f the sald First State Bank and Trust Company. (SF page Yoo o3

]
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It is difficult te belleve that Judge Carrillo did not know

that the property belng dealt with was in custodia legis, nor

that the Plaintiff was all but smothering the Judge and all

officers of the Court connected with the decision making process, '

-

with favors constituting “things of value" within the bribery
definitions of the Texas Constltution and Statutes. After all,
he served on the Board of Directors of the Bank with two
;gttorneys for the Recelver, and the brother of the Judge, all
of whom recefved their appointments or electlon to the Board
at the hands of the Plaintiff, Manges, while litigation was
pending. Having made these observatlons concerning alleged-
misconduct of Judge Carrillo, falrness requires that we admit
that his misconduct is only a single element in the massive
‘neglect of duty by higher echelons of state gbvernment, the
Judiclary, the State Bar, and lawyers generally, which has
permitted these pollce counties to be established, develop and

exist for half a century. To an extent the wlde participation

§
of others 1s a mitlgating circumstance as to Judge Carrillo. %
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Teo understand this, 1t 1s necessary to understand the Guerra
case 1tself, the involvement of others, great and small, and
to appraise Judge Carrille's conduct as a product of that

envireonment.

CLINTON MANGES V. M. A. GUERRA, ET AL

The case of Clinton Manges, Plaintiff, vs. M. A. Guerra,
R. R. Guerra, H. P. Guerra, Jr., (opposed to Manges) J. C.
Guerra, V. H. Guerra and Virginia G. Jeffries (who were
cooperating wlth Manges}, defendants, No. 3953 in the 229th
bBistrict Court of Starr County, Texas, is like an octopus,
complicated froh any standpeint you approach it. It had
three phases: (1) First to determine the validity of the
appolintment by Judge Laughlin of the 79th Distrlict Court of
James S. Bates as Receilver of M. Guerra & Son, herein called
MGS a2 limited partnership owned by the defendants, which partner-
ship owned 72,000 acres of land and 444 shares of stock in the
Flrst State Bank and Trust Company. (2) Second, upon determining
the validity of such appointment, for the Court to supervise
the Receiver in the payﬁent of all debts of the partnership,
partiticn the remaining assets among the partners according
éb thelr ownership; (3) Third, to dissolve the partnership
pay court costs, and close the proceedings.

FIRST PHASE
Thils was settled when the Supreme Court of Texas refused
the applicatlon of M. Guerra & Son, acting through M. A.
and R. R. CGuerra (represented by Mr. Skaggs) for a writ of
error to the Court of Civil Appeals in Waco to review its opinion
holding vallid the appointment of James S. Bates as Receiver,
as reported in 442 SW 24 lllll.(ﬂ'f""ached E{h‘b'*#“z)
SECOND PHASE

It was presumed by all parties, including the Receiver, that
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when the general settlement was made on August 20, 1971 by orders
agreed to by all parties except M. A. Guerra and Mrs. Virginia
G. Jeffries (whose approval was considered unnecessary because
Manges had taken thelr places in the partnership) which orders
were sligned and entered by Judge Carrllle, that the entire
case was over but for the adminlistrative detail of the Recelver
making his final report, paylng a few incidental »ills and
court costs, and dividing any money which might be left over,
The stock 1n the FPirst State Bank and Trust Company was con-
ceded to Manges, along with about 40,000 acres of MGS ranch
lapds with one-half of fhe minerals, with executory rights as
to leasing for oll, gas and minerals. Defendant R. R. Guerra,
withdrew 13,269.559 acres of ranch lands, and received a
conveyance from Manges of the cne-half minerals thereunder
which Manges acquired under the controverslal deed_given him
by J..C., and V., H. Guerra while the land was in custodia
legls, with full executory rights as to leasing for oll, gas,
ete., and retained hls partnership interest iIn the remalining
one-half of minerals and town lots reserved 1n sald deed.
V. H. Guerra withdrew 12,000 surface acres and H. P. Guerra,
Jr. withdfew 7,500 surface acres, J, C. and M. A, Guerra
gold their Interests 1n land to Manges. All of fthe defendants
”__fetained thelr partnership interest in the reserved one-half
of the minerals owned by MGS under the 72,000 acres of ranch
lands, belng one-half interest in about 56,000 acres of
minerals, more or less, subject, however to the executory
rights of Manges to lease all for minerals, except the minerals
vnder R. R. Guerra's 13,269.559 acres, as to which R. R. Guerra
had executory rights.
THIRD_PHASE

Time drug on after August 20, 1971 during which time R. Rf

Guerra, M. A. Guerra and H. P. Guerra, Jr., were urging the

Recelver to close the recelvership and dissolve the partner-
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ship, so¢ each could safely go about the busliness of separately
managing their affairs, free of the receivership. But the
Recelver could not close, The dlfficulty lay in the fallure

of the Plaintiff Clinten Manges to pay to the Recelver thg balance
owed for the land conveyed to him. In the final judgment entered
on June 11, 1974, agre€d to by Manges, he conceded owing an
additional $225,000.00, which the agreed judgment ordered

him to pay. By the calculatlions arrived at and contended

for by R. R. and M. A. Guerra, he actuaii;“oﬁed an additional
$312,000.00. Obviously, the chickens had come home to roost

on the action of the Couft in approving the conveyance to

Manges by the Recelver, without requ;ring Mahges to pay the

full price in cash, or reclting a first vendor's lien for the

. unpald balance. It was this-shortage which brought on the

"Third Phase," in which 1t became necessary to move the
disqualificaticon of Judge Carrillo, The Recelver, on November
17, 1972 (15 months after.the August 20, 1971 settlement) filed
a document purporting to be a final accounting and report,
1nd1cating a shortage of some $300,000, and applylng to the
Court for authority to sell the cone-half of the minerals
reserved to the defendants. By more than strange colneldent,

the report noted that the plaintiff, Clinton Manges, was in

- the wings, and willing to pay $300,000 therefor, and thereby

permlt the estate to be closed., Since the defendants consildered
the minerals worth $100.00 per acre, thelr one-half interest

in roughly 56,000 mineral acres would be worth $2,800,000,

and they were shocked at this development. I was employed by

R. R.rGuerra and M. A. Querra to oppose this sale. The
examination into the receivership indicated that Manges lacked
some $312,000 of paying for the lands conveyed to him by the
Receiver, If this payment were made, there would be no
necessity to sell any further assets. We filed pleadings to

this effect.
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To undergtand our positioﬁ as lawyers, it is here noted
that we did not represent R. R. nor M, A. Guerra in the first
phase, and only H., P, Guerra, Jr. in the Second Phase until
after February 27, 1970, when Mr. Skageg$ (who represented R. R.
and M. A. Guerra in the first and second phases to February
27, 1970, when settlement for R. R. Guerra was made with
Clinton Manges) advised M.'A. Guerra that he could no longer
represent him. Thereafter we represented.H. P. Guerra, Jr, and
M. A. Guerra in the second phase untll Dec;mber 1, 1970, when
H. P. Guerra, Jr;, an attorney, made a direct settlement with
Manges, and January 15, 1971 when the settlement contract
of December 8, 1970 between M. A. Guerra and Manges was closed.
The significance of these/B8HEE™Er and bench incldents cannot
be understood in isolatlion, for which reason additicnal detail
follows,

DETAILS OF FIRST PHASE

7 Thg plaintiff, Clinton Manges, who had been convicted of
a felony (defrauding the Small Business Administration) on a
plea bargaining gullty plea in 1965 (see Manges v. Camp, 474
F. 2d 97 for details, attached Exhibit #1)} became interested
in acquiring all or part of the 72,000 acres of Starr and

Jim Hogg Counties ranch lands owned by the limlted partnershilp

known as M. Guerra & Son, herelnafter MGS. The partners,

ﬂorace P. Guerra, Jr., Ruben R. Guerra, Joe C, Guerra, Virgil

H. Guerra, M. A. Guerra, and Virginia G. Jeffries, who will
hereafter be referred to only by their first names for both
brevity and.clearity, were the six children of Horace F, Guerra,
Sr., deceased. Manges was successful in August 1968 in inducing
three of the partners, Joe, Virgil and Virginia, to deed to him
thelr alleged 1/6 each of the surface of said ranch lands, with
one~half of the minerals, but with Manges teo have exegutory

leasing rights as to the reserved one-half of the minerals.
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Town lots cwned by the partnership were also reserved. Joe
alse transferred to Manges stock in the First State Bank and
Trust Company of Rlo Grande City, some of which was allegedly
owned by MGS, but standing in Joe's name but some admitted to
be property of Joe. These three deeds provoked the litigation
involved in the first phase, resulting in the appointment
on October 9, 1968 of James 5. Bates, Recelver, in Cause 3953,
by Judge C. Woodrow Laughlin, Judge of the 79th District Court
of Starr County. (442 SW 24 441 M. Guerra & Son v, Manges,
Attached Exhibit '#2) It was common knowledge among members
of the bar in Scuth Texas, ir noet als¢ of members of the public,
that the Judge of the 79th District Court was ecaptive of the
political machine which dominated Duval and Starr Countiles and musi
do the bidding of the machine; 1f not willing to do so, he
would not be Judge! A significant footnote here 1s that
Judge Laughlin had been removed as Judge by the Supreme Court
of Texas over a decade ago, but in an unfortunate opinion
permitted to run for re-slectlon and resume his duties as
Judge, the Supreme Court avoiding the option te bar him from
furtper public office as provided by the Constitutlon in
"cases of Iimpeachment. (In Re: Laughlin, 265 SW 2& 805,
March 13, 1954, Attached Exhibit #3) It was known by the
litigants that the Plaintiff, Clinton Manges, had moved
ﬂ;rom Bexar County to Duval County to get under the umbrella
of general immunity from the law, and favoritism of the law
avallable to the political machine members and thelr associates,
and had made all;ances with the machine; that the defendants,
M. A., Ruben and Horace Guerra, as remnants of the "0ld Party"
in Starr County were perscna non-grata to the domlnant machine -
and believed that the machine dominated judge {whether Laughlin,

Luna or Carrille) would be used to plunder the assets of MA3

-11- .
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in the pending recelvership. Consequently the strategy pursued
by attorneys for Ruben, M. A. and Horace was to exhaust all
possibliitles of keeping the case out of 79th Distriet Court,
and later the 22%th District Court of Starr County, which

replaced the 79th, as evidenced by the followlng sequence of

events:

October 9, 1968: The petition of Plaintiff, Clinton Manges,
against M. A. Guerra, and other partners in M. Guerra and Sons
was presented to Judge C. Woodrow Laughlin of the 79th District
Court of Starr County (apparently before the petition was filed
with the clerk) and Judge Laughllin set October 17, 1968 as a
date for the hearing for defendants to show cause why a
Receiver should not be appointed for M. Guerra & Son (hereinafter
for brevity referred to as MGS). The petition was filed with

the Clerk of the Court in Rio Grande City on October 11, 1975y 196¥%.

along with the FIAT setting date for hearing. (Exhibit 3

October 28, 1968: M. A. Guerra and R. R. Guerra, two of
the defendants in the sult flled by Manges for receivership,
employed the law firm of Carter, Stiernberg, Skaggs & Koppel
of Harlingen, Texas to represent them and this firm filed
Cause No. B-~24674 in the 93rd District Court of Hidalgo County,
Texas whereln said two defendants acting for the partnership,
MGS, sued the Plaintiff in the receivership sult as well as-
Joe, Virgll and Virginia seeking a declaratory Judgment declaring
dnvalid the three deeds from Joe, Virgil and Virginia to Manges,
and for damages. (Copy of originzl petition, Attached
Exhiblt #4) The firm of Carter, Stiernberg, Skaggs & Koppel
also filed a sult in Goliad County, in an apparent further

effort to keep the litigaticn out of the District Court l1n
Starr County.

November 18, 1968: Judge Woodrow Laughlin, as Judge of the
79th District Court, which then covered Starr County, granted
the petition of Clinton Manges for recelvership, appolnted Hon.
James S. Bates, Receiver and placed all of the assets, both
land and 444 shares of bank stock, in receivership. These
two defendants, Ruben and M. A. appealed, belng represented
in such appeal by attorney Jack Skaggs of Messrs., Carter, .
--Stlernberg, Skaggs & Koppel. While the property of MGS was thus.
in custodia legis, and Judge Laughlin's judgment on appeal,
the plalntiff Manges and defendants Joe and Virgil -

continued to deal with the assets of MGS, as evidenced by the
following:

a. At some time after November 18, 1968 and January
1971, defendant, J. C. Guerra, transferred to plaintiff,
Clinton Manges, the stock 1n Flrst State Bank and Trust Company
standing in his name, some of which was alleged to be property
of MGS, and therefore in custoedia legls,

b, On March 31, 1969 J. C. Guerra and V. H. Guerra,
proporting to act Tor the partnershlp of M. Guerra and Son,
executed a deed to Clinton Manges proporting to convey to
him the entire 72,000 acres of ranch lands.
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The above acts were in fact in contempt of court, had the
litigation been before a fair and impartial judge. The frustra-
tion of Justice was massive, since these acts in contempt for
all practical purposes disposed of the entire property of which
the Court had taken custody for the protection of all parties.
Obviously, there was no protection for Ruben, M. A. or Horace,
when the entire Jjudlclal process was now rigged, not to
punish the contempt, but to enforce upon Ruben, M. A. and
Horace, the actions of the plaintiff and two defendénts in so
dealing with the property of which the Court had taken custody.
The o¢nly hope appeared to their éttorneys to be to get the
case out of the hands of the Distriet Court of Starr County,
whether 1t be the 79th, the 229th, whether presided aver
by Judge Laughlin, Judge Luna or Judge Carrillo, as is clearly
demonstrated as we resume the sequence of events and the
maneuvering of attorneys to accomplish thls purpose:

1969: The Court of Civil Appeals in Waco affirmed

the Judgment of Judge Laughlin in appolnting a receliver.
(442 SW 2d 441, Attached Exhibit #2)

June 10, 1569: Horace, one of the partners who was an

attorney, had not Jolned Ruben and M. A. in opposition to the
Recelvership, nor in the case in the 93rd District Court of

Hidalgo County (Attached Exhibit #4) for the reason he was attempt-

ing the role of peacemaker in hopes of a peaceful partition,
learned of the deed of March 31, 1969, which will hereinafter
be referred to as the "big deed.” Horace, like Ruben, M. A.

and Virgll, desired to retain hils ranch lands. We here include

Virgil (who had in August 1968 executed the deed to Manges

sought to be invalidated)} because it was the understanding
of Ruben, M. A. and Horace that Virgll, who was in the ranching
business and knew no other professicn, had no intentien of
@isposing of his ranch lands; that there was a secret under-
standing between Virgll and Manges, that through use of the
deeds glven by him they would force other partners to sell
thelr interest, and in the end Virgil would receive his land
back. This arrangement was carried out in the transactions
recommended by the Receliver and approved by Judge Carrillo.
Horace, therefore, employed Garland F. Smith of Weslaco to
represent him. The decislon was made to intervene in Cause
No. B-2467L4 in Hidalgo County, Texas in an effort to have the
deeds given by Virglil, Joe and Virginia and the "blg deed"
set aside, both on grounds of vioclation of the partnership
agreement and on grounds of fraud agalnst other partners;
also to set adide sale of bank stock,

September 1, 1969: There were rumors of dlssatisfaction
by the Duval-Starr political machine with Judge Laughlin;
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that he was resisting some of the demands. Whether true or
not, I do not speculate. Oscar Carrillo, brother of Judge

0. P. Carrille and County Commissioner Ramiro Carrillo, was a
member of the House of Representatives, and desired to create

a District Judgeshlp for his brother, 0. P. Carrillo. House
Bill Ne. 292, introduced by Oscar Carrillo creating the 229th
Judiclal District composed of Duval, Starr and Jim Hogg Countiles
became effective, taking Jim Hogg County from the 49th District
Court in Laredo and taking Starr and Duval Counties from the
79th District Court, Because the brother of Judge Carrillo

was the author of the bill creating the Court, the governor
could not appoint 0. P. Carrillo and appointed as caretaker
until 0. P. Carrille could run and be elected, Judge R. F..
Luna, 0. P. Carrillo ran at the next election.

October 1, 1969: The Supreme Court of Texas refused
the application for wrlt of error filed by Mr. Skaggs on behalf
of Ruben and M. A. and a motlon for rehearing was riled.

Qetober 21, 1969: Ruben, M. A. and Horace filed in the
United States District Court for the Southern District of Texas
Civil aAction -B-9 1in re: M. Guerra and Son, presenting to
the Federal Court a real estate arrangement in bankruptcy, under
the terms of which all action 1In the recelvership case, 3953
in Starr County, was Stayed until final action by the Federal
Court. In this action, Ruben and M., A. were representad by
Jack Skaggs of Carter, Stiernberg, Skaggs % Koppel and
Horace was represented by Garland F, Smith of Smith, MeIlheran,
Yarbrough & Griffin. All three applicants were represented
by Sheinfield, Maley and Kay of Houston, the latter belng
bankruptcy speclalists.

February 27, 1970: Ruben, wlth the asslstance of his
attorney Jack Skaggs, made a settlement with the Plaintifr,
Clinton Manges, under the terms of which Ruben was to with-
draw from MGS his 18.66% interest in the ranch lands which
was calculated to be 13,445.20 acres, and further that R..R.
Guerra would preserve hls percentage Interest in the remaining
one-halfl of the minerals cowned by MGS, to which Manges made
no claim under the "blg deed" and Manges was to convey to
Ruben the one-half of mlnerals under Ruben's 13,445.20 acres,
together wilith full executory rights as to leasing. Manges
als¢ agreed to pay all receivershlp expenses chargeable to
Ruben's Iinterest in excess of $8,333.00, At thls point Mr,
Jkaggs advised M. A, that he could nc longer represent him

— —because he had made this settlement for Ruben; that he felt _
that M. A. was so overdrawn 1n his accounts with the partnership,

he would likely have nothing coming anyway. Mr. Skaggs had
prior to this date accepted employment from the Plaintirf?f,
Clinton Manges, to represent him in his effort to galn control
of the Greoos Natienal Bank 1n San Antonio. M. A. then, employed
Garland F. Smith to represent him. My flrm then filed in
Federal Court an amended plan on behalf of Horace and M. A.,
Mr. Skaggs having dismissed as to Ruben.

December 1, 1970: Horace negotlated and signed directly
with the Plaintiff, Clinton Manges, a settlement under the

terms of which he was to withdraw from the partnership 7500 acres -

of land and retaln hls interest ln the one-half of the mlnerals -
reserved in the "blg deed" with Manges to stand receivership
costs and expenses In excess of $50,000.00. Horace then
requested my firm on his behalf to dismiss the federal
proceedlings as far as he was concerned. This was done, leaving

M. A. the only partner now in Federal Court contending for .

an arrangement in bankruptcy.
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December 8, 1970: M. A. made a settlement with Manges,
under the terms of which he sold to Manges his interest in the
MGS for $230,000.00 cash, with Manges to assume and pay any
income tax asserted against him because of the profit in the
sale of his interest, wlth Manges to assume M. A.'s part of
the . internal and external debts to the partnership but to have
M. A.'s interest- in assets of the partnership. M. A, reserved
his interest in the undivided one-half of the minerals reserved
in the "big deed" and town lots situated in Roma and Rio Grande
City and certaln land in Gollad County.

December 10, 1970: 0. P. Carrillo, who had been elected
Judge of the 229th Judicial District in the general election
of November 1970 received from the Plaintiff Clinton Manges
qualifying stock in the Flrst State Bank and Trust Company
‘and was appeinted to.the Board of Directors thereof.

December 31, 1969 -~ January 1, 1970: The term of R, F.
Luna of San Diego, Texas as Judge of the 229th Judlelal
District expired, he having been appointed by the Governor, and
the elective term of 0. P. Carrilllo as Judge began. Judge
Carrillo qualified promptly after January 1, 1971.

January 6, 1971: M, A. CGuerra dismissed the proceeding
in Federal Court for arrangement in bankruptey and promptly
thereaflfter James 5. Bates quallfied as Recelver in this cause,

February 11, 1971: The Receiver filed an application to
sell to the Plaintiff Clinton Manges certaln lands {(which we
have calculated to be approximately 40,899 acres) free and
clear of all liens and encumbrances of whatever nature, the
consideration heing that he had assumed certaln debts of the
corporation and was thereby the largest creditor of the
corporation. The deed carrying this out was dated February 9,
but the Recelver did not deliver the deed to Manges until the
application was filed and approved by the court on February 11,
1971, The ¢onsideratlon was the debts assumed "and the further
consideration of the sum heretofore agreed upon between the
owners and Clinton Manges, as shall be shown in the report of
sale and of the distributlon to sald Clinton Manges" ete. The
application and deed which followed specifically reserved the
undivided one-half of the minerals which was 1n controversy
in the Third Phase. The record 1s not clear as to the unpaild
balance of cash owed by Manges to the partnership for the land
conveyed to him, but apparently it is somewhere between $225,000.00
ultimately paid and $312,000.00.

February 11 to August 20, 1671: Ruben's understanding with
Manges was that immediately upon the conveyance of the 40,699
acres to him, the Recelver would promptly convey to Ruben,
Horace and Virgil the lands they were to recelve, and to
all partners the remaining undivided one-half of the minerals,
town lots and Goliad County land which had been reserved in
the "blg deed." But this was not done. Manges and the Recelver
required that the other partners pay into the partnershlp the
sums of money required to pay their pro-rata part of internal
ané external debts of the partnership before recelving deeds
to their lands., Manges made certaln additional requirements
of Ruben, one being that he concede additional land. Ruben
acceeded to all of these demands. When the settlement was made
on August 20, 1971 (thils being the third settlement Ruben
had made with Manges) he fully expected that now Manges would
live up to hils contract and the Recelver would close the recelver-
ship and convey the interest to the former partners for their
reserved one-half of minerals, town lots and Goliad County land,.

-15.



i
+
J

: . 00046 : :
EXPLANATORY NQTE: Garland F. Smtih 414 not participate in
the proceedings after January 15, 1971, when the séttlement
between M, A. Querra and Manges was closed in the Directors!t
Room of the Filrst State Bank and Trust Company 1n Rio Grande :
" Cilty, by the dellvery to M. A. of a cashler's check for $2306,000
and delivery by M. A. to Manges of deeds, etc. The reason was .
that Horace, being an attorney, did not need assistance in "
the routine of closing; and M. A. having sold his interest for
cash, with Manges assumlng all of hls oblligations, was no ) .
longer practically interested. ) I

«
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August 21, 1970 to November 17, 1972: During this period
of time Ruben was represented by attorney Jack Skaggs. Jack
Skaggs repeatedly requested the Receiver to close the receiver- o
ship and deliver to Ruben his 18,66% interest in the reserved &
one=-half of the minerals, town lots and Goliad County lands, i
all of which the Recelver refused to do. M. A., in the interim,
had not participated further in the affairs of the partnership, N
depending upon Manges who was under contract to represent his R |
interest 1n the partnership affalrs and to see that his 17.66% :
interest in reserved minerals, town lots and Goliad County land
was ultimately dellvered to him by the Receiver. M. A. had
no apprehension concerning this matter until the Recelver on
November 17, 1972 filed his "accounting and report on condition - K
of Recelvership, applliecation for sale of properties and requests
for dissolution of preceivership and partnership of M. Guerra
and Son", under the terms of which the Receiver proposed to
sell to Manges the undivided one-half of the minerals, town
lots and other assets of the partnership for $300,000.00. -
This inveolved the sale of the mlnerals whlch constituted a
consideration for the settlement as between Ruben and Manges
and M. A. and Manges. Whereupon M. A. again called upon Lot
Garland F. Smith to Intervene on his behalf to protect hils
17.66% 1interest in the minerals, town lots and Goliad County R
land. Ruben concluded that because of atteorney Skaggs' employ- Lo
ment by Manges in the Groos National Bank matter, and Skaggs' %
inablility to induce Manges and the Receiver to carry cut the s
settlement agreements made, that he should employ bther counsel B .

)
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and did arrange for the replacement of Mr. Skaggs in represent-
ing him in the matter by Garland F. Smith. Thereafter M. A.
and Ruben were both represented by his flrm. Thus began the

crad 13

Third Phase. "’;:

THE THIRD PHASE E;.

I Upon being requested by Ruben to assume hils réprésentation, %

1 first conferred with Mr. Skaggs, who confirmed that he had %

authorized Ruben to employ other counsel; that he had consldered ‘ﬁ

the matter hopeless because of the relationship which had been é
established between Manges and Judge Carrillo. He consented s )

to my representatlon of Ruben, and wished me luck. Whlle my "
clients considered tﬁe Judges of the 79th and 229th District ji )

Courts entirely subservient to the Plaintiff, Manges, because '?‘

of his alliance with the Duval-Starr political machine, they :f 4
% :
~16- : -
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considered Judge Carrillo the more dangerous because of the
know-how of machine politics he had iearned through his long
and actlive particlpation in Duval pollitics. I checked avail-
able sources, and espeéially the opinlon of the Supreme Court
of the United States wherein Attorney Abe Portas had induced
the Supreme Court to overturn a conviction eof 0. P. Carrillo,
George Parr and others for mall fraud and conspliracy to commit
mail fraud. The victims of the 19 counts of frauds of which
the Jury found the defendants gullty were the Benavldes
Independent School District, Duval County, .-the State of Texas
and the taxpayers of each., (George Parr, et al vs. United
States, June 13, 1960, 363 ©s 470, BO 3. Ct., 1171, 4 L ed
24 1277, Attached Exhibit #5) The majority of the Supreme
Court did not overturn on grounds that the frauds had not been
committed, but on the grounds that the prosecution had stretched
the mail frauds statutes too far. (See 4 L ed 24 pages 1280 to
1292) Justice Frankfurter, joined by Justices Harlan-and
Stewart, wrote a strong dissent, (4 L ed 1292 to 1298) among
other things stating: ' .

No Texas Statute required them (defendants) to collect

what they intended to spend to keep the schools running,

plus an amount which they intended to misappropriate,

< &Bnd that 15 precisely what the vproof established and
The jury found that they did. (U L ed at 129%)

It is difficult to read the 12 page majority opinion and the

6 page dissent and the authorities relled upon by each, without
a fgnsation that the law as 1t exlsted at the time was bent
materially by the majJority to accommodate the plight of the
defendants.

EXPLANATORY NOTE: When faced with the persuaslon of the above
oplinicn and dissent that the power of the machine could reach
and affect decislions of the majority of the Supreme Court of

the Unlited@ States, an attorney faced with urging the disqualifica=
tion of a machine Judge must take careful stock of his grounds.
But the more dangerous conslideration was that we were in State
Courts, and in spite of the Jury convlction of the defendants

of fraud against the Schocl District, County and State, there
was no effort by any State agency to recover the mlsappropriated
funds. Also, Mr. Skaggs had informed me that he had attached
the deed of March 31, 1969 to hils brief which went before the

-17-
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Waco Court of Civil Appeals, and the fact of such dealing with
property 1in custodia legls did not deter the Court from affirming
the recelvership for the benefif{ of those whose hands were thus
dirtied. We also knew the reputation of the Plaintiff, Clinton
Manges, for truth and verasity to be very bad, having had prior
experlence 1n representlng farmers who had so0ld their cotton
to his Mongoose Gln of Raymondville, and had been forced teo
sue him, the gin, and purchasers of the cotton, to recover
the purchase: price, and were forced to settle for less than the
full amount owed. We knew further that he was being financed
by the Bank of the Southwest Natlonal Asscciation in his drive
to gain contrel of the 'Groos Natlonal Bank of San Antonlo,
. which bank was represented in the matter by one of the more
powerful law firms of the State, now Fulbrlght & Jaworskl of
Houston. Said bank now held a multl-million dellar mortgage
on the lands conveyed by the Recelver to Manges, and other
tracts had been conveyed by Manges to persons powerful in the
economlc and political affairs of South Texas, whose mortgages
~and titles would be vold if the Judge were disqualifled., There
waz only one thing going for cur clients: the facts were so
raw that no impartial trial Judge or appellate court could
openly condone it. The facts had to be brought out into the
open. ) ;

uy - '-:_' .
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We now come to the series of events involved in the third
phase, including the disqualification of Judge Carrillo and

final Judgment entered by retlred Judge Max Boyer on June 11,

1974:

November 17, 1972: The Recelver filed his designated
final report and accounting and motion teo sell the retained
one-half cof minerals reserved to Ruben, M. A, Horace, Joe,
Virgll and Virginia, and 1t was set for hearing on January

lSI 19?30

January 8, 1973: M. A. and Ruben filed thelr answer
to the Recelver's Report, and filed their cross-actlons.

January 9, 1973: Ruben and M. A. transmitted to the clerk
their original "Motlon for Disqualification or Recusation” of
Judge O, P. Carrllle, based on his accepting from one of the
litigants, Manges, directorship in the Flrst State Bank and
Trust Company, Manges' control of which bank required Jjudicial
T approval of stock transferred to Manges whlle such stock
was In custodia legls.

P T 9T e BT S AT R e e e R SR A L T R A e

January 15, 1973: Hearing on Motion of Disqualificatlon
held before Judge O. P. Carrlllo, the presiding Judge of the
229th Judlcilal District, Hearing recessed to February 20, 1973.

January 25, 1973: Attorney Harvey L. Hardy of San Antonio K
filed for Virgll and on January 29 flled answer for Joe. Mr. p
Hardy did not, on behalf of his cllents, oppose or support the-

PR S TS

disqualification motion,. 5?
7

January 23, 1973: Request for Admisslion submitted to *
Judge Carrillo under Rule 169. These were answered by Judge ®
Carrillo admitting directorship 1n the bank; asserting that ¥
the Cadillac had been acquired from Manges by trading a house A
and lot for the Cadillac¢ and bank stock; and admltting a three y
year grazing lease from Manges, to be paid at the end of the pa
term. (Attached Exhiblt #6) ﬁ_
7

?
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February 5, lgzg: Judge Carrillo requested Judge J. R,
Alamla of the 92nd Dlstrict Court to have another Judge hear
the Motion of Disqualification.

February 7, 1973: Hon. J. R. Alamia, Presiding Judge,
Fifth Administrative Judiclal District appointed Hon. Magus F.
Smith, Judge of the 93rd District of Hidalge County, Texas to
hear the Motilon to Disqualify or Recuse.

February 20, 1973: Hearing held by Judge Magus F. Smith -
on Motion of Disquallification; recessed to March 30, 1973 to
hear additional evidence.

Pebruary 21, 1973: Ruben and M. A. filed Supplemental Motion
of Disqualification, alleging the additional grounds of the
grazing lease on a substantlal acreage free, and the lease on
5000 acres with consideration to be paild at the end; and
alleging also the house and lot trade for bank stock and the
Cadillac.

March 1, 1973: Motlen filed by Ruben and M. A, that Judge
take Judicial notice of certain proceedings, and -that Starr and
Duval countles were controlled by a political machine, and that
such control did affect the judlieclary. Judge Smith denied the
latter request, but presumably went along with taking Judicizal
notice of the pleadings. A bill of exceptions was taken on
his refusal to take notice of the political machine, and data
submitted.

March 2, 1973: Answer of Ruben to cross-action of Recelver
mailed, Receiver alleged Ruben had misled him because a bill
assumed by Ruben to & Houston law firm was not yet paild.

March 30, 1973: At this hearing on the Motlon the Second
Supplemental Motion for Disqualification or Recusatlon was
filed, alleging the rights to trial before a2 fair and impartial
Judge as contalned in the 14th and 5th amendments to the U. S.
Constitution, and their right to equal protection of the laws
under the 1li4th Amendment. The hearing was recessed to April
23, 1973 to permit Judge Carrillo and Manges to explaln cir-
cumstance that the deed given Manges was to a vacant lot, not
owned by Judge Carrillo, rather than to a2 lot with two story
house.

April 23, 1973 Hearing held on Motion of Disqualifieation;
hearing closed and parties ordered to submit final briefs to

" Judge Magus F. Smith.

May 11, 1973: Receiver, James S. Bates, flled motion to
reopen evidence on the receivership. Set for hearing May 18,

1973: Ruben and M., A, transmitted by mail to the
District Clerk thelr answer to the Motlon of Recelver to reopen
evidence on the disqualification matter.

May 18, 1973: Motion to reopen heard and granted. At the
close of evidence Judge Magus F. Smith ruled that Judge Carrillo
was disgualified. (Comments of Judge Smith and order,

Attached Exhibit #7) :

May 21, 1973: Judge Magus F. Smith signed the order
holding Judge 0. P, Carrillo disqualified as of February 1, 1973.

-19- o B
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June 4, 1973: Judge Vernon D, Harville, who had been
appointed by Hon. Joe R. Alamla, Presiding Judge of the
5th District to hear the case on the merits, ruled that
all transactlons after February 1, 1971 were void.

August 23, 1973: Ruben and M. A. filed separate motions
for summary Jjudgment agalnst Manges, which were heard in Corpus
Christi by Judge Harville, and granted from the bench, but he
entered only the Judgment in favor of M. A. and declined to
enter the judgment in favor of Ruben. (See M. A.'s judgment,
attached Exhibit #8)

Octeober 1, 1973: Hearing held in Rlo Grande City before
Judge Harville on the merits of the HRecelver's motion. An
audltor was appointed, but no other significant aectlon taken.
The Motlion for Summary Judgment 1n favor of Ruben was re~urged,
but no action taken. A

. December 4, 1973: Hon. J. R. Alamia, Judge of the 92nd
District Court and presiding Judge, Fifth Administrative District,
called a conference of the attorneys lnvolved In the case to
advise them that Hen. Vernon D, Harville had found that his

own docket in Corpus Christi so heavy that he could not continue
handling the Guerra case, and must withdraw. Judge Alamia
counselled all attorneys to explore fully the possibilities of
settlement.

June 11, 1974: 1In the interim between Judge Harville's
withdrawal and June 11, 1974, Judge Alamia with the asslstance
of Chief Justice Joe Greenhlll of the Texas Supreme Court had
made arrangement for Hon. Max Boyer, a retired Distrlct Judge
residing in San Antonioc, tc take charge of the case. One hearing
had heen held in San Antonlo, largely to acgquaint Judge Boyer
with the case, and he set it on the meprits for trial in Rio
Grande City on June 10, 1$74. At the hearing on June 10, 1974
negotiations for settlement which had resulted from Judge Alamia's
urging began making some headway. Judge Boyer made a few
significant rullngs on law points, which assisted settlement.
On June 11, 1974, the second day of the hearing, about 3:00
o'clock in the afternoon, a settlement was reached under the
terms of which Manges agreed to pay over to the recelver a
balance of $225,000.00. Thils relieved the necessity for sale
of the reserved one-half of the minerals and town lots, which
was the bone of contention in the Third Phase. (3See copy of
the Judgment so entered, Attached Exhibit #9)

OBSERVATIGONS AND COMMENTS

1., A dishonest Judge 1s the first beachhead and the last
refuge of a corrupt politlcal machine, ﬁithout corrupting the
courgs, 1llegal purposes of a political organization cannot be
accoﬁplished, and the machlne cannot exist. There are legitimafe
purpo;es for political organlzation, and no one questions the
fact of 1ife that the political majority can and should determine
the Yperson" of the Judge. Having done that their authority
over the Judge ceases., Such 1s the genius of a "government of

laws" whereby a bill of rights protects a minorlty of one against

tyranny of the majorlty, no matter how great. If free men can
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have their civil and criminal litigation tried before fair,
impartial and competent judges, they will not submit to dictator-

ship. Once . a dictatorship has existed as in the unfortunate

.pollce counties of Starr and Duval for half a century, the hazards

Y

of resistance soon render submission comfortable. It has now
heen going on too long. For background there is attached a_

series by the Dallas Morning News, styled, "Duval, a: 'l‘r-:nﬂaltedﬂ‘-ll

‘Dukedom" (Attached Exhibit #10).

2. There appeared to be in the makings a recelvership’
racket similar to that which existed in New York under the
infamous Tweed Ring, wherein three Judges were .debenched, tﬁe.
being the father of Justice Cordoza, whose.distinguished. .
career redeemed the family name. A good account of the effort
taken by the New York Bar to restore‘integrity to the Juﬁiciary
is contained in a book b§ George Martin entitled "Causes and
Conflicts", of which Chapter & 1is attached, (Attached Exhibit 11)
3. It is manifest that the Job of restoring 1ntegr1ty )
to the Texas Judiclary cannot be left to the harrassed voters
of the police countles, nor the local District Atttrney. After .
all, the local DA 1is the fox put in charge of the tenhouse by
the machine. When lecal government breaks down in so basiq

a matter as jﬁstice, the remedy must come from a higher

echelon of government, here the Attorney General through

avallable constitutional and statutory provisions, or the

Governor through martial law. That such was contemplated

by the founders of our republic 1s evident from a review of

the Federalist Papers, a brief of which my firm submitted to

the Federal Court in the bankruptcy proceeding. (Attached

Exhibit #12). |
That we cannot safely lgnore the problem of pollce countles

along the Texas-Mexican border 1s equally manifest. ﬁ; now -

have two generations of cltizens in these two counties, many

still speaking Spanish with little competence in English, who
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have grown up without havinéngaggseen anything enfarced 6ther_
than the willl of the bosses. When a new generation of
"Chicanos" take over in Zavala County, and send the County
Judge and Commissioners Court to Castro‘s‘Cuba, and return with
glowing reports of the good things cobserved there, and without

noting substantial difference, we are all alarmed. Is this just

. %
a reflection of what we have taught them, that the whole +

concept of & "government of laws and not of men," and

"equal Justice under law" are Just ¢liches? Have we left
the impression with them that these basics of the American
system are Just like "immaculate conception,” allright as an
article of faith, but not belng practiced locally?

5. The conduct of lawyers, the political and business
establishment, and the press are not blameless. A lawyer who
knowingly takes advantage of the corruption of a Jﬁdge for
the benefit of himself of his client is violating his cath to
uphold- the Constitution and Laws of the United States and Texas,
and must share gullt with the judge, and his businessman client;
and the lawyer who submits his c¢lient and himself to the
debasement of a corrupt Judge 1s doing less than the requlre-.
ments of his oath.

6. The State Bar of Texas with its disciplinary powers ‘over
lawyers and Judges has direct responsibility to enforce these

-qéthical, if not legal, obligations of 1ts membership; and the
fact that a lawyer ls a judge does not render him immune from
Glscipline of the Bar. If a businessman bribes a Judge, the
Bar, Press and Business community should be as aggressive in
bringing to justice the businessman who gave the bribe as they
are in hounding a pubrlic official cut of office. In spite of
all of the publicity of the troubles in Duval County of recent
months, the press has not addressed itself to the posslbility

that demoecracy could be restored (or established, might be a

-22-
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better word) there, but they have only speculated as to who

may emerge as a8 "new duke of Duval." It seems the press déligbts
in the corruption because 1t 1s news, and glves little emphaais‘
to its duty to help put it down. ‘

7. Texas Senators who indulge senator;;I coﬁrtesy'tol
perpetuate or protect & corrﬁpt Judge, or who submit to the }
requirements of senatorlal courpgsy exerclsed by another Senator
for such purpose; are abusing the fundamental anhd pfoper uge
of this leglslatlve amity. The members of the ﬁouse of
Representatives and Senate who ﬁoted for creation of the
229th District Court, knowing it was a court beihg created
as a plaything for a corrupt pelitical machine, should examine
the requirements of thelr caths to uphold the Constitution
and Laws of the United States and Texas. The Texas Senate
should recognize that 1t 1s the only body under existing law
who can give full relief by barring a corrupt judge from agaln
holding office. If they do not llke the chore, then they should
pass legislatlon glving some proper agency powerlto g;ve full
relief. '

8. Move now to speclfic appralsal of Hon. Leon Jaworski's
role as adviser to the Senate on procedural matters. I consider
him as compromised in such undertaking because his client, The

Bank of the Southwest Natlonal Association, 1s heavily involved

" "with the Plaintiff, Clinton Manges, and 1s carrying mortgages

agalnst Manges and his Duval County Ranch Company 1n excess of
$10,000,000.00. I attach hereto my correspondence with Mr,
Jaworskl concerning this matter. (Attached Exhibit ¥13)

While I did not question the integrity of the procedural

advise he might give the Senate, I do now specifically question
his recommendation (adopted by the Senate) that to impeach,
the misconduct must be proved "beyond a reasonable doubt."
This 1s in violation of the test applied by the Supreme Court
of Texas as to removal of judges from offlce, wherein the
test is by "preponderance of evidence." (In Re; Brown, 512

SW 24 312) Fundamentally, -the

“23-
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Jaworskl test would ignore the right of litigants to try their

cases before falr and impartlal Judges, and exhalt the right
of & judge (only a doubt removed from being a relon) to hold
office., It 1s the right of the people to falr and 1mpart1al
Judges the Constitution protects, not the right of lawyers to
Jobs as judges. Impeachment does not take the Judge s liberty;
Just keeps him from damaging others,
RECOMMENDATIONS

' We do not have to put up wlth corrupt Judges 1n Texas, and
we are not without remedy. I recommend the following:

1. That Duval County be returned to the 79th Judieclal
District, and that Jim Hogg County be returned to the 49th
Judicial District; that Starr County be attached to one of
the four district courts of Hidalgo County, the 92nd, 93rd,
139th or the 206th,

2. That the 229th District Court be either abolished, or
"1f Judge Carrilioc 1s removed, the 229th Judleial District -
be enlarged to include the full 254 counties of Texas, and :

. glven specilal jurisdidtion to try the followlng type cases:
a. Cases that cannct now be tried: Statewide electlion
contests obviously cannot be tried 1n a practlcal way under

existing law, as was adequately demonstrated in 1948, There
may be other such situations.

b. Transfers from police counties: When a pollitical

machine dominates a Texas county, and the domination &affects L

the proper administration of justice, any litigant so harrassed
should be permitted to apply for transfer of his case to this
statewlide court, sublect to the dilscretion of the Judge to
prevent abuse.

¢. Appeals from Admlnistrative Agencies: Such a state-

wide court would relleve the courts of Travis County of this 1

appellate chore, and relieve litigants over the state of the

-...fear that their appeals may be adversely affected by Travis

County pelitics.,

pectfully submitted,
rland F. Smi?M
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" Clinton MA_\'GlBS, Plalntiff-Appellant,
v, : .
William B. CAMP ct al, Defendants-
Appellees.
s No, T2-1962. e
United States Court of Appeals,
Fifth Circult .

.

-

March 1, 1573

-

: Aetion by owner of controlling. in-
terest in stock of national bank for per.
manent injunction restraining comptrol-
ler of the currency from continuing in
force order prohibiting stockhelder from

" further participation in conduet of af-

fairs of the bank. The United States
District Court for the Western Distriet
of Texas at San Antonio, Jack Roberts,
J., dismissed the suit and slockholder
appealed. The Court of Appeals, Lewis
R. Morgan, Circuit Judge, held that
where owner of controlling inferest in
stock of national bank began purchasing

* stock in the bank in December of 1970,

-

and reporied io comptroller of currency
the acquisition of controlling interest on
February 14, 1971, disclosing aldo 2 1965

econviction of making false statement to -

the small business administration, comp-
- troller was not acting within scope of
his proper authority in prohibiting
stockholder from further participation
in conduct of affzirs of the bank, and
the clear departure from statutory au-

' thority warranted judieial review not

withstanding withdrawal statute,
Reversed and remanded.

-

- B -

.. Administrative Law and Procedure

<=663

Court-created exceptiun. to jurisdie-

tion withdrawal statutes comes into pley
when there has been 3 clear departure
from statutory authority, and exposes
the offending agency to review of ad-
ministrative sction otherwise made un-
reviewable by statute.

avFT
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‘MANGES v. CAMP
cn- wn 474 F.2d 97 (1971}

G762,

2. Banks and Banking €248 - ’
Owner of controlling interest in

- stock of national bank could not consti-

tutionally be deprived of effective own-
ership of stock without notice, hearing
or any judicial review or administrative
procedure other than the decision of the

comptroller of the currency. Federal -

Deposit Insurance Act, § 2 [8] (g)(1),

A(B)(2), (i), 12 USCA. § 1818 (D).,
(B)(2), G). o

8. Banks and Banking T

Congressional intent in promulgat-
ing statute providing that whenever any
person participating in conduct of af-

fairs of bank is charged with commis- *

sion of or participation in felony involv.

ing dishonesty or breach of trust the ap-.

propriate federal banking agency may
prohibit him from further participation
in conduct of affairs of bank was to
routinely eliminate any person who is
convicted or charged with a felony in-
volving a breach of trust while he is at
the same time participating in the af.
fairg of a national bank. Federal De-
posit Insurance Act,"§ 2 [8] (‘g)(l). 12

‘U.S.C.A. § 1818(g)(1).

4. Banks nnd Bnnkln: 216"

Where owner of controlling intereat
in stock of national bank began purchas.
ing stock in the bank in December of
1970, and reported to comptroller of cur-
rency the acquisition of contrelling in-
terest on February 14, 197§, disclosing
also a 1965 conviction of making false
statement Lo the small business adminis-
tration, comptrolier was not acting with-

‘in scoepe of his proper zuthority in pro-

hibiting stockholder from further partic-
ipation in conduct of alfairs of the bank
and the elear departure from statutory
authority warranted fudicial review not-
withatanding withdrawal statute., Fed-
eral Deposit Insursnce Act, §§ 2 (8]

(i).
B. Courts <263(5)

1o suit to review order of camptrol-
ier of currency prohibiting owner- of
controlling interest in stock of national

(g)(2), (2) (i) § 1818(g)(1)(h)}(2),

Atrached Exhibit s, )
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t 12USCA §1818(8)(1)

"98

bank from flu!.her participation in con-
duct of affairs of the bank, pendent ju-

risdiction existed as to the bank and its -

direitors to restrain directors from re-
fusing to permit stockholder's participa-
Jtion in the affairs of the bank. Federal
Depostt Insurance Act, § 2 {8} {g)(l)

. s

Jack Skagés, James Harris Denison,
Jr., Harlingen, Tex., for plaintiff-appel-
lant.

William S. Sess:ons U. 8. Atty, San

Antonio, Tex., Waller H, Fleischer, An-
thony J. Steinmeyer, Dept. of Justice,

;v 7" Washington D. C., Ralph Langley, Emer-

son Banach, Jr., San Antonio, Tex.; for
defendanu-appellees

Before JOHN R. BROWN, Chief

Judge, and THORNBERRY and MOR-

GAN Clrcult Judges.

LEWIS R. MORGAN Cm:mt Judge

Clinton Manges. owner of controlling
interest in the stock of The Groos Na-
tional Bank, received an order on March
4, 1971, from the Comptroller of the
Currency of the United States, prohibit.
ing Manges “from further participation

- in any manner in the conduct of the af-

o e eme— s & .

fairs of The Groos National Bank™
Manges filed suit in the district court
" below seeking a permanent injunction
againat the Comptroller from continuing
this order in force. The district court
. dismissed the suit for want of jurisdie-

" tion due to 12 U.S.C. § 1818(i), a with~

drawal statute, This case involves ap-
peal of that disrmissal. .
This court has determined that juris-
diction does lie in this specific case, that
the withdrawal statute is not applicable
here, and that the Comptroller acted out-

;lde ol his proper statuhory authority.

FACTS

_ Om QOctober B, 1965, Clinton Manges
was convicted upon his ples of guilty to

0c026

474 FEDLRAL REPORTER 2d SEk .3 -

took no action.

" issued the order of March 4, 1971, whick

I. 12 U.E.C. § 1828(g}(1).

the charge of making a false atatement -

to the Small- Business Administration,.
in violation of 15 U.S.C. § 645. Muanges
was sentenced to pay a fine of Two
Thousand Five Hundred ($2,500.00)
Dollars, and he did so pay | .on QOctoher B
11, 1965. In December of 1970. Manges”
began purchasing shares of the common
stock of The Groos National Bank of San
Antonio, Texas. By February 2, 1971,
he had obtained controlling interest of
the Bank's common stock. Manges re-
ported this acquisition te the Comptrol.
ler 'of the Currency on February 14,
1971, along with other required informa- -
tion concerning his background. The

1965 conviction was included in that ja- -

formation. Manges, on February 16,
1971, presented written requests to the
Bank's Board of Directors asking them
to, pass certain res.oluhnns The Board

" The Comptroller of the Currency then

prohibited Manges from participating in
any manner in the conduct of the affairs
of the Bank.? A copy of the vrder was
sent to Manges and to The Groos Na-
tional Bank. Pursuant to this order, the
Bank (the Board of Directors) refused
Manges' participation in its affairs and -
prevented him from voting his stock.
Manges, in July of 1971, requested that
the Comptiroller clarify the order of
March 4, 1971. The Comptroller ac-
knowledged Manges request and said
nothmg

“This case was commenced Der:ember
20, 1971, when Manges requested that
the Comptroller be permanentiy enjoined
from continuing in force and effect his
order of March 4th. Manges further
requested that a preliminary injunction

[ ERTTIEN

e

be issued against the Board of Directors
of The Groos National Bank preventing

them from taking any action to hia fi-
pancial detriment as concerns control of *
said Bank. The district court dismissed, *
basing its decision on 12 USC, §
1818¢i), a withdrawal statute.

el

Attached) Exhré;r/- /\/o./
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ISSUES

- Manges, on appesl, not only contends -

that the Comptroller was acting beyond
the scope of his authority in 12 US.C. §
1818(g) (1), but he also attacks the con-
stitutionality of 12 U.S.C. § 1818(h)(2)
and § 1818(i)}, as violative of the due
process and equal protection guarantee
of the Fifth Amendment. Manges fur-
ther states that judicial review -of this
statute shouid be allowed and eannot be
excluded in this situation. These con-
tentions should not be taken lightly® If
Manges’ claims are true, then he hag

I muffered grievous harm due to the action
by the Complroller of the Currency, pos-
8ibly in violstion of the United States
Constitution. The government naturally
asserts that the Comptroller was act-
ing well within his designated authori-
ty under the-statute and was in no
way violating any of Manges' guaran-
“teed rights. This court, therefore, feels
careful scrutiny of the statute in ques-
tion and the intent behind it is demand-
ed' . . . -

JURISDICTIOI}X
* This court, however, upon reading 12
U.B.C. § 1818(h}(2) and § 1818(i), is
not #o convinced that the Comptroller

was within his designated statutory au. -

thority. Further, if the Comptroller
was not acting within his authority
granted by Congress, then 12 U.S.C. §
1218{i) could not withdraw jurisdiction.

[1) There is, however, a very strong
court created exception to withdrawal
stetutes. This exception comes into play
when there has been a clear departure
from statutory authority, and thereby
exposes the offending agency to review
of administrative action otherwxse made
unreviewable by statute,

Two recent decisions by the Supreme
Court give concrete support to the con-

- eept that & clear departure from desig-

2 This court fis following the - remm
mcndnnnn of the Cnited States Senate

. the power to surpend or remove

#n officer or director of a bank or savings
and loan tuod:hon is an estraordioary

Aﬁﬂcheq

-~ 0002
MANGES v. CAMP .
Cite as 478 F.54 87 (1673) - - LT s

nated authority demands judicial review.
In Qesterich v. Selective Service System,
303 U.8, 233, 89 S.CL 414, 21 L.Ed.2d
402 (19€8), a draft board granted a di-
vinity student exemption from military
service as provided for by law. Then
the board revoked this exemption and

ordered the student inducted due to con-

duct unrelated to the granting or con-
tinuing of that exemption. The Military
Selective Service Act of 1967 provided

that there would be nio pre-induction ju- -

dicial review of the classification or
processing of the registrant. The Su-
preme Court held that the draft board
clearly departed from ita statutory man-
date and acted in a lawless manner, Sy-
pra at 238, 89 5.Ct. 414. Justice Doug-
las stated on behalf of the Court. that
concerning the statute itself “[n]o one,
we believe, suggests that § 10(b)(3)
[withdrawa) section of the statute] can
sustain a literal reading Exam-’
Ples are legion where literalness in stat.-
‘utory language is out of harmony either
with constitutional requirements or with
an Act taken as an organic whole.” (ci-
tations omitted). Suprz at 238, 89 5.0t,
at 417,

Also, in Breen v. Selective Service
System, 296 U.S. 460, 90 S.Ct. 661, 24
L.Ed.2d 653 (1970), under similar facts,
the Court once again ruled that a clear

departure from statutory mandate was-

present and justified judicial review.
Supra at 467, 90 8.Ct. 661. Justice Har.
lan in bis concurrence was careful to
point out that the Court's judicial scru-
tiny of Breen's lega) contention, unlike
review of factual and discretionary deei-

8ions, in no way hindered the function-

of the Selective Service System which
was the primary concern of Congress in
enacting this withdrawal section. Supra
at 468, 90 S.Ct. 661.

The guestion then before this eourt is
whether or not the Comptroller neted

power, which can do great barm 1o the
individual affected . it muet be
strietly limited and carefully guarded”
112 Cong.Rec. 20083 (1966).

.Q‘-' ) ) 9‘9_ ,
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within the scope of his authnnty as Con-
_gress so intended it to be.

The precise language of 12 U.S.C._ §

" 1BI18(g)(1) states “Whenever any

”

LY

' person participating in the conduct of

the affairs of such bank, ia charged
in any information, indictment, or com-
- plaint authorized by a United States at-
. torney, with the commission of or par-
ticipation in a felony involving dishones.

ty or breach of trust, the appropriate -
" Federal banking agency may, by written

. person

.. . prohibit him from further par-

notice served upon such .

ticipation in any manner in the conduct
of the affairs of the bank. A copy of
such notice shall also be served upon the
bank. Such suspension and/or prohibi-
tion shall remain in effect until such
information, indictment, or comglaint
is finally disposed of or until terminated
by the agency.” This language, on its
face, certainly appears to speak to the
present tense, that is to say, it speaks to
the situation where a person js presently

" involved and participating in the affairs

of a bank and is presently charged with

s felony. The Comptroller has asserted

this language was intended to go not only

to the present, but also Lo any past felony

charges or convictions that might have
_occurred as regards Manges,

[2] Because what has occiirred, on
its face, appears highly suspect as re-
gards the safeguarding of individual
rights guaranteed under the Constitu-
tion, this eourt must seek the preeise in-

tent Congress had in promu!gatmg this

Ieglslat:on 3 .

After revlewing carefully the legisla-

. “tive history concerning this Act there

+ ean be no doubt that Congress never in-

3. Manges has been depn/v;:d of effoctive
ownership of aeveral millicn fellnre worth
of stock withoot notice. liearing, or aay
Judicial review or ndministeative pro-

- cedure other than the decision of one man,
the Comptroller of the Corrency. This {s
clearly bot allowable under ocur present
wymem of conatitotional government In
Jolut Anti-fascist Retuges Comm. v, Mo
Grath, 341 US. 123, 168, 71 S.Cu 024,
647, 85 LEJ. B17 (1851}, (concurring

Attache e Exh:én‘—- /Vo./ -. he

47! I‘EDERAL B.ZQDRT}?;L 2:1 SERIES

ny involving a bre.ach of trust wlule be

tended to establish a procedure such as
the one utilized here by the Comptroller,
H.R.Rep. 2077, 89th Cong., 2nd Sess.,
1966; S.Rep. 1482, 59th Cong., 2nd
Sess,, 1966, U.5.Code Cong. & Admin.
News 1966, p. 3532; 112 Cong.Rec.
24980-25026 (1866); 112 Cong.Rec.
20077-20248  (1966). Further, .if the
Comptroller's argument were taken aa
true and this statuie were to operate as
the Comptroller asserts, then thig could

‘be the only seetion of the statute where. -
by judgment of ope individusl was in no

way reviewable by any court or adminis-
tratne proecedure, :

[3] This court at no time has over-

locked the intent of Congress to provide
safeguards to ensure that the public and
financial institutiona shall not be subject
to'loss due to infiltration by criminal or
dishonest elements, There are other
provisiona of thig statute that not only

safeguard the institutions invelved, but .

also appear to provide adequate proce. '

dural safeguards to guarantee that no
individual shall have his rights violated
due to the arbitrary action of one indi-
vidual or even the arbitrary action of a
group of individuals. It should be noted
that 1818{g) (1} is the only section that

could possibly subject a person to possi-
ble arbitrary and capricious judgment of .

one individual. No other section of the
statute has such a provision. In all oth-

er situations judgment as to fitness as -

regards the ¢riminal background of an
individual resides in the collective judg-
ment of a number of individuals rather
than in a single person, What Congress
did intend in promulgating 181B{(g)({1}
was to routinely eliminate any person
who is convicted or charged with s felee

opinipn) Justice FrnnH’nrter stated that
easentinl to due provess of Iaw ia “the
right to be lieard before being condemned
w suffer grievous ioas of any kind, #ven -
though 1t may not tnsolve the atigme and
. bardshijpm of & criminal conriction”
Where tangible property is taken, either
directly or indirecily, there isx no doabt
that the opportobity for hearing must™
¢xist. Londoner v. Deunver, 210 U8, 373,
28 5.Ct. 708, 52 LE4. 1103 (1808),
-
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is at the same time parhclpatmg in the
affairsof nahonal bank.4

This routine removal, however, cannot

" be the case with Clinton Manges., If

this section did apply to Clinton
Manges, then logically any person in the
United States who has ever been con-
victed of a felony and who &lso owns
stock in a national bank counld be de-

" prived of effective ownership of that

stock by the unreviewable order of a sin-
gle government administrator.

This court notes that the draft of the
original bill was amended so as to pro-
vide that the Federa) Reserve Board and
not a single individua! should be desig-
nated with removal powers as regards
national bank officials. The Sepate
Committee on Banking and Currency re-
ported to the full Senate that:

The duty and responsibility of sus-
pending or removing bank officials is

". & quasi-judicial function of the high-

est delicacy, requiring the most care-

. ful balancing of the interests of the .

. Institutions and officials involved, on
the one hand, and the interest of the
depositors, savers, borrowers, and the
Government and the public generally
on the other kand. To permit suspen-
sions and removals without thorough
consideration would be unfair to the
institutions and officers  involved.
Any procedure which would permit

this would have a harmful effect on.

the banking aystem itself and on de-
positors, "borrowers and the public.
S.Rep.No.1432, B9th Cong., 2 Sess.,
page 3, {1966), U.S.Code Cong. § Ad-
min.News 1966, p. 3540, ~
Although thia refers to bank officials,
certaialy a person owning controlling in-
terest in & bank should be within the
purview of this concept, .

+

4. Evidence of this specific {ntent to routine
iy remove persons charged with & felony
ks scbeiantisted by Senator Prozmire in
his discursion of another section of this
stotete, 112 Cong.Flee 20245 (19568).

00029 I
MANGES v. CAMP .~ .,
C‘ltc an 474 F.24 97 (1573) 7

This construction of the statute l.hen
properly avoids serious constitutional
questions raised herein by appellant
Manges relating to the lack of any hear-
ing. By this decision, we do neot in any
way comment on any of the possible con- .
stitutional Issues invelved in this suvit or
any constitutional issves that may be
raised as pert.nms t.o this statute m hter .
suits. ST

[4] This court then fmds that the

' Comptrofler was not acting within the

scope of his proper authority under
1818(g)(1), thus, exposing himself to
judicial review under the doctrine of
Oesterick and Breen, supra. This case
also involves g elear departure from stat-
utery suthority theugh not as obvious
on its.face as in the Selective Service
cases above. There can be no doubt after’
considering the intent and purpose Con-
gress had in promulgating this legisia-
tion that this court should and does have
jurisdiction in this specu‘u: s:t,uatlon

- [5] 1t Is the order of this court that
the judgment below be reversed and the
injunction granied as to the Comptroller
of the Currency of the United States
prohibiting him from acting under See- - -
tion 1818{g)(1) as to Clinton Manges.
Thia action then of the Comptroller be-
ing void and of no effect can no longer
serve as authority for the Directors of
The Groos National Bank to refuse
Manges' participation in the affairs of

that benk* Therefore, an injunctien. - -

will lie as to those Directors if they re--
fuse Mangea' participation, basing their -
action upon that order of the Comptrol-
ler. The order of the lower court dis-

" missing the suit by Clinton Manges

against the Comptroller of the Currency -
of the United States is = | :

Reversed and remanded for proceed-
ings not inconsistent with thia opinion.

5. Tuis court hns found that.there i =
eormwon nucleus of operstive fact in this
cese and, therefore, pendent jurisdiction
as to The Groos Nationsl Bank and ite
divectors clearly existe  United Mine
‘Workers v, Gibba, 383 UK. 715, 66 8.0y, |
1139, 16 LLEd.24 218 (1968).

- s - .'. ~ - -
7 .
W =% . o |
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M. GUERRA & S0ON st aL, Appellants, -

v.
T Elinlon MANGES et al, Appelless.

§5 . Na. 4804.

s

;': ! Court of Civll Appeals of Texas

* i
!y .-

TN Waco,
- '_‘\\\ May 22, 1968. -

Rebearing Denied June 26, 1808,

Partper filed suit for partition and
feceivership and copartner filed cross
AClivn  seeking receivership.  The 70th

a2 5wl

€0030

ON v. MANGES
L2441

District Court, Starr County, C. W. Laugh.
kin, J., issued an interlocutory order ap-
pointing receiver over the property and
assets of the partnership. Partnership and
copariners appealed. The Waeo Court of
Civil Appeals, McDorald, C. ], held that
appointment of receiver of partnership
ranch lands, on zpplication of pariner and
eross complaint of copartner, did nat con-
stitute error, under evidence that property
of partnership was in danger of being lost

© or materially injured.

Affirmed.

* L Parinership 2210

Plaintiff who acgnired an inlerest in
ranch Jands of parinership by warranty
deeds from two of the pariners acgnired 2
probable interest in such lands so as to
come within statute authorizing appoint-
ment of receiver. Vernon's Ann.Civ.St
_art, 2293,

2. Partnership €120

Fair construction of general partner's
cross complaint which requested appoint-
ment of receiver but did not specifically
pray for partition of partnership property,
"in another partner’s suit for receivership
of partnership property and partition, was
that he did seek partition. Vernon's Ann.
Civ.St. art. 293,

3. Partnershlp <119, 210

Receivership granted under statute
authorizing appointment of receiver for
partnership extends to entire  property.
Vernon's Ann.Civ.5t. ant. 2293, § 1.

4. Partnsrshlp C=210

Receiver of partnership propeny is not
appointed for benefit of applicant but to
receive and preserve property for benefit
of all partics interested therein. Vernon's
Ann.Civ.5t. an. 2293,

5 Parinershlp <120

Under parinership receivership statute,
allegations and proof by partner secking
appointment of recciver of insolvency of

'&ffac“"—“/fxbf,éz/—,z )
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442 Tex.

partnership, inadequacy of legal remedy, or
other cquitable grounds were not neces-
sary. Vernon's Ann.Civ.St. art, 2293, § 1.

& Partnership <=1 18

Appointment of receiver of partner-
ship runchlands, on application of partner
and cross complaint of copartner, did not
constitute error, nndder evidence that prop-
erty of partnership was in danger of he-
ing fost or matcrially injured, Vernon's
Ann.Civ.5t. art. 2293,

——r—

Carter, Steinberg, Skaggs & Koppel,
Harlingen, for appellants.

Watson & Weed, Waco, Arnulfo Guerra,
Roma, Kampmann, Kampmann, Church &
Burns, San Antonio, for appelices.

. OPINION

McDONALD, Chief Justice,

This is an appeal from an interlocutory
order appointing a receiver over the prop-
erty and assets of M. Guerra & Son, a
limited partnership.

This snit was filed by Appelice Manges
sgainst M. Guerra & Son and the & pan-
ners. (M. A, Guerra, H. P. Guerra, Jr,
R. R. Guerra, Virgil H. Gnerra, J. C
Guerra and Virginia Guerra  Jeffries)
(and Sonthwestern Life Insurance Com-
pany, holder of $370,000 indebtednese and
lien), Manges alleged he was owner of an
undivided % interest in the partnership
ranch properties throngh deeds from part-
ners Virgil H. Guerra and J. € Guerra;
that he has not received any rents for such
interest; that he is entitled to an acconnt-
ing; that there is a past dve indebtedness to
Southwestern Life Insurance Company se-
cnred by mortgage on partnership lands, as
well us mhcr-'past due indettedness ; und that
he has lieen refused the right as a cotenant
to joint possession of the property. Man-
ges prayed that a Recciver be appointed for
the benefit of all owners 1o take charge of
the lands, Looks and records, for an ac-
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counting, and for partition of his undivided

%'s interest in the property.

Thereafter Viegil K. Guerra filed cross-
action against the other 5 partners alleging
the assets of the partnership consist of
real estate in Starr and fim Hogg Counties,
cattle, bank accounts amd other personal
property; that since 1958 there have heen
no partnership meetings; that the business
of the parncrship has leen carried on in
a loose and disconnected manner; that any
two partners can sign a check and with-
draw partnership funds; that various pan-
ners have received advances in excess of
their proportionate interest in the partner-
ship; that the parinership is heavily -
tdehted by loans and does not have the funds
to ligmdate such loans and delits withowt
selling real cstate; that the partners have
for somc yeart Leen negotiating hetween
themselves in an attempt to partition part-
nership propertics, and all attempts have

been useless; that it is impossible to have

an accounnting between the partners or to
divide the partnership properties; that
unless the partnership is dissolved 'in an
orderly manner and the debis paid, the per-
sonal and real property of the partanership
are in danger of being lost on foreclgsures,
or the property materially injufed by rea-

son of improper operation. Cross plaintiff ~

Virgil Guerra prayed that a receiver be
appointed to take charge of abl partnership
property “and for such other and further
orders as may be necessary to the Conrt,
premises considered”,

The partnership M. Guerra & Som, M. A
Guerra, R. R. Guerra and H. P. Guerra, Jr.
answered resisting plaintif s suits,

The trial court, after hearing, entered
interlocutory order finding “the appoint-
ment of a Receiver for the partnership of
M. Guerra & Son is necessary in that the
interests of the Plaintiff, Clinton Manges,
in the lands awned by such partnership is
in imminent danger of being lost or dam-
aged Ly rcuson of the large amaunt of
amtstanding current obligations of the part-
nership, and that further, such Receiver
is nucessary to protect the interests of afl
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of the partners in said M. Guerra & Sen,
in that =uid current «fchts and obligations
are greatly in excess of any cash on hand
or income, and that such debts and obliga.
tions ¢annot he paid in the ordinary course
of Lusiness, and further that as the part-
ners of M. Guerra & Son are mnable to
jointly agree on Dusincss matters or to
take any action on such financial problems,
and further, that the withdrawal of fonds
from partnership hanking accounts in the
past have preatly exceeded the profits or
intome of the husiness, and which is en-
dangering the financial candition of such
partnership * * * and nnless a Re-
ceiver 18 appointed hercin, the Plaintiff
- Climton Manges, and Cross plaintiff, Virgit
H. Guerra, and the other partners * * ¢
will suffer irreparable loss or damages,
and that the applications of both plaintiff
Clinton Manges, and the cross plamtiff,
Virgil H, Guerra, {for the appointment of a
Receiver shoukd be granted by the Court;”
and appointed James A. Bates Recciver
“over all the property and assets of M.
Guerra & Son, a partnership,” with general
powers lo aperate the properties.

M. Guerra & Son (acting throngh part-
ners, M. A, Guerra, R, R, Guerraz and H. P.
Guerra, Jr.) and M. A. Guerra, R. R, Guer-
raand H P. Guerra, Jr. appeal on B points:

1) The trial conrt erred in appeinting
a receiver over all the property and
assets of the partnership M. Guerra
& Son, becanse such action is radical
in the extreme, and if allowed to
stand, will discredit, cripple, and
probally put an end to the business of

..M. Gucrra & Son.

2) The trial court crred in granting the
application of Virgit H. Guerra for
the appointment of a receiver when
there was no showing Virgil Guerra
had been excluded from participation
in partnership affairs, and when he
was in possession and control of 34's
of the partnership assets at the time
of filing his application for receiver-
ship.

3) The trial const erred in granting the
application of Virgil H. Guctra for
the appointment of a receiver, where
there was no showing of such discord
between the pariners as to render the
continuation of the partnership, pend-
ing dissolution, impossible, and where
no mismanagement was alleged or
shown,

4) The trial caurt erred in granting the
application of Virgil H. Gnerra for
appointment of & receiver, where
there was no showing that Virgil H.
Guerra's inierest in the partnership
was in danger of being lost, removed
or materially injured.

5) The trial conrt erred in granting
the application of Virgil H. Guerra
for appointment of a receiver when
he did not scek dissolution of the
partnership.

6) The trial court crred in granting the
application of Manges for the appoint-
ment of a receiver, when Manges is
not shown by the record to have any
probable joint intcresrin the assets of
M. Guerra & Sen.

7} The trial court crred in granting the
application of Manges for the ap-
pointment of a receiver, when Man-
ges did not show that any interest
owned by him in the assets of M.
Guerra & Son was in danger of loss,
removal or material injury.

.

8) The trial court erred in appointing a
receiver on application of Manges and
Guerra when they by their own ac-
tions had disqualified themseives from
secking equitahle refief, and where
there is no showing that other
remedies wonld not protect their in-
terests, if any.

M. Guerra & Son is 2 family parinership
which has operated for many years in
Starr, Jim Hogg and Goliad Counties. The
present partners are M. A. Guerra, H. P.
Guerra, Jr., R. R. Guerra, Virgil 14, Guer-
ra, J. C. Guerra, and Virginia Guerra jef-
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{ries (and are the children of H. P. Guerypa,
Sr., deceased). The present partnership
was created by a Partnership Agreement
exceuted Scptember 1, 1958, The principal
asscts of the partnership are: 72,000 acres
of land, 2485 cattle, 44 shares (out of
1000) stock of First State Bank and Trust
Company of Rio Grande City, 150 town
lots, an apartment house, ranch improve-
ments, automoliles, ranch equipment, apd
money in the Lank,

Virgil Gnerra manages some 54,000 acres
{with the catile thereon); R. R. Guerra
manages some 18,000 acres (with the cattle
thercon); H. P. Guerra, Jr. is President
of the Bank; Virginia G. Jelfries manages
the apartments; M. A. Guerra and f. C.
Gueera have no duties.  The principal busi-
ness of the partnership is cattle, although
oil leasing, hunting teasing, rentals, and
banking also contritmte to the income. The
partnership assets have a value in excess
of $5 million dollars. The partnership has
debts amounting to $1,300,000, which in-
chrles $633000, in secured debts, and
$663, (NX). in unsecured debts. One note for
$150,000 owed the Nationat Bank of Com-
merce in San Antonic is past due; as is
a $100X. payment on the Southwestern
Life Insurance note; and as of September
30, 1968 there was a $19,615, overdraft at
the Rio Grande City Bank.

A partner to make a “withdrawal” signs
a check on the bank account, cosigned by
another partner. The partners had an
sgreement that only $1000. per month
would be withdrawn, but the agreement has
not been ohserved. In 1967 there was net
income for the pannership of $11.921,
bt withdrawals by the pariners, of $134,-
124. The internal debts of the partners
to the partnership, as evidenced by the
withdrawals is: M. A. Guerra $568,761;
H. P. Guerra, Jr. $448512; R. R, Guerra
$325,579; Virgil H. Guerra §116.643; J.
C. Guerra $334466; Virginia Jefiries
$128.742; totalling more than 2 million
dollars. It is in evidence that M. A, Guerea
is approaching his interest in the partner.
ship in the amount of his draws.

The aperation has been, that the in&omm

goes into the bank, the partners draw what
they want to, and the Jeficit is made up by

toans to the partnership, arranged primarily

by H. P. Guaerra, Jr. (the bunker).. -

And the partners individually awe notes
at banks, which notes are carried as pant-

nership debt; and partnership cattle were
transferred to onc partner, to individnally.

borrow same $90,000 on, which funds went

into the partrership operations, and some .

partners run individual cattle on the pari-
nership lands. There have been no general

meetings of the partnership since 1958; :
there is discord among some of the pant- °

ners.,

There is evidence that some of the
partners have tried to effect & dissolution
of the parinership, ar purchase or self their
interest in times past, but that nothing
in fact done. -

The present controversy arose in August
1968 when Virgil H. Guerrz and 1. C
Guerra executed a deed to Clinten Mangei,
conveying to him the V& undivided interest
of each in the partnership ranch lands
{less mineral interest). Under their con-
tracts the sclling partners were to each

receive §621,620. A total of $112,000 has

been paid on such conmderation.

Following the sale to Manges, he’ filed
suit for partition and receivership, and
Virgil H. Guerra filed cross action seeking
receivership.

Article 2293 Vernon's Ann.Tex.St. pro-

vides: "Receivers may be appointed by any
judge of a conrt of competent jurisdiction
of this State, in the following cases: 1.
In an action * * * between pariners
or others jointly owning or interested in

any property or fund, on the application of |
the plaintiff or any party whose right toor |

interest in the property or fund or the pro-
ceeds thereof 1s probable, and where it i§
shown that the property or fund s in
danger of Leing Jost, removed or materially
injured.” . .

1 under the foregoing statute the right

[

to the appointment of a receiver exists,~
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it is not Jependent on the general rules
of practice in conrts of equity, and cannot
be attacked on the grownd that it is harsh,
that plainti{f had an adeguate remedy at
law, or a less drastic remedy. Hitt v.

Morris, Tex.Civ.App., mandamus overr.

250 S.\V.2d 408; 49 T.).20 p. 37,

[1] Plaintiff Aanges acquired an in-
terest in the ranch lands owned by M.
Guerra & Son by warranty deeds from J.
€. Gnerra and Virgil H. Guerra, two of
the gencral partners, and as such, acquired
for the purposes of this suit for receiver-
ship and partition, at least a probable in-
terest in such lands.

[2) Cross plaintiff Virgil H. Guerra,
a gencral partner, under the facts had
cause for concern, and plead that “unless

« the partnership is dissolved in an orderly
manner, and the delts paid, the personal
and real property of the partnership are in
danger of being lost an foreclosures, or.the
property materially injured by reason of
improper operation™.  While he did not
pray specifically for partition, he did ask
that a receiver e appointed, and we think
fair construction of his pleading is that he
did seek a partition.

[3-5] In any event Manges songht
partition and receivership under the pro-
visions of Section 1 of Articie 2293 supra,
and when the appointment of a receiver is
sought in snch sitwation, the reccivership
is granted extends to the entire property.

. _Moreover the receiver is not appointed for

the benefit of the applicant, but to receive
and preserve the property for the benefit
of all parties interested therein. And in
such sitnation allegations and proof of in-
solvency of defendant, inadequacy of legal
temeddy, or other cquitalie grounds are not
necessary.  Anderson & Kerr irilling Co,
v. Drohimeyer, 134 Tex. 574, 136 SW.2d
B0, 127 ALLR. 1217.

[6] From the record the trial court was
anthotized to Lelieve thal the property of
the partnership (including the lands in
which Manges had a probable interest)

k) — - oy
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was in danger of being lost or materially
tnjured.

Alexander v. Alexander, Tex.Civ.App.
(NWH) 92 S W2d 1062 is very similar on
its facts to the instant case, and upheld

. receivership in a partner’s suit against other

partners, 10 dissolve partnership, for ac-
counting, and to partition the properties of
a ranch partnership.

The trial court did not err in appointing
a receiver.

Appellant’'s points and contentions are
overruled.

Affirmed.

O ¢ NEY Fombl & 1PLTLN,

0. J. COLE, Appeflant,
v,
CITY OF HOUSTON et 2L, Appeiiees,
No.238.

Court of Civil Appenls of Texas,
Houston {14th DixL),
May 14, 163,

Rchearing Denicd June 31, 1060,

Action against city and mayor by for-
mer employee for wrongful discharge from
employment. The Distriet Court, Harris
Connty, William M. Holland, J,, entered
judgment for former employee for lost
salary and all parties appealed. - The Court
of Civil Appeals, Barrom, ], held that for-
mer employee who was orally examined by
several city officials and who was subse-
tquently certified aml retained as an em-
ployee and received Dbenelix accordel to
civil scrvice employees complied with ait
prerequisites for classification as & civil
service employee, that mayor’s letter noti-

_fying employee that employee's job was to

be abotished did not have legal effect of
abolishing job but that citys liability for
cmpioyee’s loss of salary should be rednced
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ta re LAUGHLIN, District Judge,
Mo. A-4295.

Supreme Court of Terza
Alarch 17, 19047

QOriginal proceeding Tor removal of dis-
ssiet judge The Scpreme Court, Caivert,
1. n:k! inter aiia, tha: district judge’s dis.
chargt of grang jury, hetause of apprehen-
ciop that, wnless distharged, grand jury
'__;.-]v indict judge’s brother, constituied
=th partiality and “ofcial mistonduct” as
w© -,me) and require remeval of judgc irom

cSee.

Removal ordered

1. Judges =11

Amendment of presenanent for re-
moval of district judge to subtiitule oaths
of eieven lawyers for those of single wit-
e would be gilowed. Vernon's Ann.Giv,
. art. 3981 Vernon's Ann.St.Const. art.
1586

= Judges <311

Although proceeding for removal of
¢'siriet judge involves imposizion of penalry
ir. +hat it may result in depriving one of 2
pullic office &nd the emolumenis thereof,
it iy not, strictly speaking, 2 “eriminal pro-
creding,” and roles of law  preventing
wmunément of eriminal indieimens do not
zpply.  Vernon's AnnCivSt arp 3981;
Vesnon's Ann.St.Const. art 15, § 6.

See poblicsion Word: and FPhruses,

for other judicial cobstructions apd defi-
nitions of “Criminal Procweding™.

2 Caonstitufions) Lzw C=306

When full hearing on pention for re-
moval of district judge is granted, fact that
it 18 based upon unsworn pleading is not a
denial of due process. Vernon's AnnCiv.
S 2r. f981; Vernons Ann.51.Const. art
1586

4. Judges C=i1

Frivolous charpes, or charges involving

T.u more than mistykes of juGpment honestly

atrived a1, of the mere errontons exercise
Tex.Dec, 20200 £V, 2821

of discretionary power entrusted by law to
district judge, will not Lie entertained by Su-
preme Court a3 grounds for removal of
judge. Vernon's Ann.St.Const. art. 15, § 6.

5. Judges &It

Removal of district judge cannot be
predicaied upon acts antedating his election,
vhich acts in themselves are not disqualify-

..ing under the constiiution and Jaws of the

siate, whep such acls were matters of public
record or otherwise kmown 1o electors and
were Sanetioned and approved or forgiven
by themn at the efection. Vemor's Ann.St
Const. art. 15, § 6; V:rnon; Ann.Civ.5t
art. 3985, .

8 Judges C=I1 .

Removal proteeding against district
judge may not be Tesoried to as means of
sausf\mg personal enimosities growing out
of disappointing litigation results, or to
equate poiitical factions or to settle political
differences which properly find their solu-
tion at the haliot box.  Vernon's Ann. St
Const. art. 15, § 6.

7. Evideaee C=23(1)

In proceeding for removal of district
judge, Supreme Court could 1ake judicial
naotice of poiitical turneil in ares of ctate

where judge presided Vemons Ann.St.

Const art 15, e s

B. Allorney and Client C14 © 7

When lawwvers appear before the -Su-
preme Court Lhey appear as officers of the
court.

8. Evidence <=B3(I)
In proceeding for removal of disirict

‘Judge, it would be presumed that hwvers

who filed pexition for removal did so with
full undersianding and conscionsness of
legal, moral and ethical obligations, in-
herent in their office and imposed by their
oaths, tn honestly demeap themselves in
their profession. Vermon's Ann. SLConst
art. 15§ & . .

0. Oonsmnﬂrmal Law C=308

Congitutional  provision delegating
power of removal of district judge to So-

ATTACHEDExHIBIT 3
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preme Court and prescribing method by
which power mzy be invoked is not in itself
a denial of due process under federal Con-
stitution. Vernon's Ann.St.Const, art. 15,
§6; U.S.CAConst. Amend 14

18, Judges &=>11

Although taking of testimony im pro-
ceeding for removal of district judge may be
entrusted to master with directions to Gle
findings of fact, the right and duty to decide
whether evideace taksn supperts charges
cannot be ezirusied to the masier or any

- other agency but helongs alone to the Su-

preme Court. Veraon's AnnStConst, art

{2 Judges ¢=11

The charzas aileged as grounds for re-
moval of disirict judgs need be sustained
only by preponderance of evidence, hut
evidence must be clear and convineing.
Vemnon's Ann St.Const. art. 15, § 6

13. Judgas <=1

Evidzsice in procesding ior removal of
district judge must estabiisn chargss as
laid in presentment of causes for removal,
and it is not suficient for resoval that evi-
dezee estabiish some uncharged dereliciion
or that it esiatlish mfsconduct on part of
some other pudlic’oMciall Vernen's Ann
StConst art. 15, § 6,

. Judges ¢=1t

District judge's discharge of grand
jury beecauzse of apprehension that, unless
discharged, grand jury might indict judge's
brother, constiuted such partialiry and “of-
fieial misconduct™ as to justify and require
rezoval of judge from office. Vernon's
Ann.St.Const art 15, § 6.

See pubiication Words and Phrases,

for other judicial coastructions and defi-
- nitions of “OScial Misconduet™,

15, Judges =1

Removal of district judge would not
debar bhim from election to office or from
holding office for unexpired term if elected.
Vemon's Ann.SuConst. art. 15, §§ 4, 6, 8.

f
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Hyde, Barber & Shireman, by Wm, H,
Shireman, Corpus Christi, Elton M. Hyder,
Jr, Fort Worth, for relators,

Small, Small & Craig, C. C. Small and C
C. Smal, Jr,, Austin, for respondent

CALVERT, Justice,

This procteding for the removal of C
Woodraw Laughlin, Judge of the District
Court in and for the 7%th Judicial District,
had its origin in Article XV, § 6 of the
Constitution of Texas, Vernon's Ann.St.,
which reads at follows: :

“Sec. 6. Aay judge of the District
Caourts of the State who is incompetent
to discharge the duties of his office, or
who shall be guilty of pariality, or
oppression, or other oficial misconduct,
or whose habits and conduct are such as
to render him unfit to hold such ofee,
or who shall negligently fail to perform
his duties as judge; or who shall f2il to
exscute in a reasonzhle measure the
busiress in his courts may be remaved
by tae Supreme Court. Tha Supreme
Cour: shall have origical jurisgiction
to Lear and deternine the causes afore-
said when presented in writing voon the
ozths taken before soms judge of a2
court of reeoed of not less than ten
fawyers, practicing in the courts held
by such judge, and licensed to practice
in the Supreme Court; said present-
ment to be founded either upon the
knowledgs of the persons making it or
upun the written oaths as to the facts
of creditable withiesses. The Suareme
Court may issue all needful process and
preseride all needful ruies to give effect
te this sestion. Causes of this kind
shail have precedence and be tried as
soen as practicable.”

As originaily fled the petition for remmaval
contained twelve Causes, each presentirf
separate intidents said to conssituts grounds
for removal,

On exceptions filed by respondent, t_!"‘:s
Court dismissed Causes Nos, Six, :\ﬂ:.f-
Tea 2nd Elevea and, proseeding under =2

. aiy!
delegatzd power 1o prascribe all neetit

ATTAHEDEXHIBIT 3
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scs 10 EIVE efect 1o the foregoing section
= :.he Coastitation, appointed Honoralle
“‘ Wood, Judge of the 26th Judicial Dis.
. “ Azster, with exiensive powers, 10
stipony on the rem aining Czusss and
0 n-,;—: ¥ findingt to this Court. In Cue
caurpe and after much Jabor the Masier filed
1g report with this Court in which Sndings
l spct were made, raid by the Master to be
=p ciear and convincing evidence, suse
:.u""‘g Cazrees One, Two,. Three, Seven
-nd Eight. As to Coutes Four, Five and
1'“ etve, B¢ founc the evidence insuficient to
Low groonds for removal

r1ar

As originally filed, apd subsequently
.=ended, the Canses were presented upon
% ouihs of eleven lawyers, practicing in
:te coart held by respondent and otharuise
casefving the constitotional reguifements,
=nd were founded upen the kmowledge of
su=h ltawyess 2zs to the faets ckarged in
(uuees Three, Four, Five, Eight and Twelve
ard npon the writlen ozths of single wit-
~csses 25 to cach of Czuess One, Twa and
Seven ’

Respondent chalienges now, as he did
eripinely, the sciicicncy of the oaths of
ite wimmeress to Causes One, Two and
Ceves to iavoke the jurisfiedon of the
Court 10 hear and determine those Causes.
1n response 1o this chalienge, relators have
£ied a motion for Ieave to file 201 smendment
10 their pestion for removal znd in can-
neior with this motion have tendered for
hling &n amended presentment conforming
the oaths to Causes One, Two and Seven
with these made to Causes Thrcq Four,
Five, Eight 2nd Twelve,

{1-3] We Lave concluded thar the
amzadment may and shouid be allowed,

While a proceeding of this character in-
volves the imposition of a pemalty in that
il toay result in depriving one of & publie
o hce and the emoluments thereod, it is not,
strietly s,;-ak.ng, a crminal proceeding, Me-

“Duaniel v. rate, TexCivApp, 9 SW24

&78, writ rc:’us:d; Glavecke v,' State, 44
Tex 137; and the rules of law preventing
toendment of criminal indictments do not
apply. Rather, it is supplementary of the
cunstitutional and statutory provisions far

ATTACHEDExHIBIT 5

the rewoval of other public officers inl which

it is specifically provided and held that the - -

trial and proceedings connected therewith
skall be conducied 25 far as is potsitle ia
accordance with the rules and practics in

other civil cases. Article 5931, Revised . )

Civil Statutes, 1923; Pos v. State, 72 Tex.
625,10 S.W. 737, In the absence of @ show-
ing of prejudice, our rules governing pro-
cedure in civil actions are extremely liberad
in allowing zmendment o cure defects,
faults or omissions in a pleading, either of

form er ssbstance. Rule 66, Texas Rules

of Civil Procedure. Under this Rule it has
been heid that amendment thouid be sl
lewed to susply & necessary verifization of
& Pleading, Ramscy v, Cook, Tex.Civ.App,
231 SW.2d 734, no wat history.

Causes One, Two and Seven contained
dessiled allegetions of facts pertinent there-
to. The Court directed the Master to re-
ceive and the parties to present evidence
thereon, In obedience to that order the
parties presented their evidence and there is
no showing that respondent was deprived of
a full and fzir hearing on any of the
charges, or that in the preseniation of his
defense to the cavses he would suiffer sny
preivdice by virue of the amendment
When a full hearing is granied, the fact
that iz is based upon an unsworn pleading is
not & denial of due process. Ex pare Wig-
free, Tex Sup, 263 S.W2d 154, Relators'
mation for Jzave 1o file their amended pre-
secnent of cazees is granted. As amended,
the nature oi the oaihs to the enumerated
causes is undoubtedly sufficient to invoke
the jurisdiction of this Court to act on re-
spondent’s rewmoval

Respondent bas presented a motion to
dismiss the proceeding in its entrety on the
ground that the nature of the proceeding as
prescribed by Artcle AV, § 6 of the Con-
stitution of Texas constitutes a denial of
due process tnder the Fourteenth Amend-
ment to the Constitution of the United
Srates. His argument in support of this
contention suggests that due process is
denied because our constitutional provision
permits private anormneys, who may be dis-
gruntled practitioners before the judge, to
impinge upon or interfere with the in-

e
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dependence of the judiciary on vague and rtemoval proceeding against a distriet judge
general charges of partiality, unfitness, and  be resorted o as 3 means of satisfying per-
negligence. It is said that due process can  sonal animosities growing out of dirappoint-
only be pguaranteed through proceedings ing litigation results; nor to equate poiitical
imitiated on behalf of the public by public factions or setile poiitical diferences which
agencies. We do not agree, * properly 4nd their solution at the ballor box,
While we thould not close our eves o the
PolnCal tirmoll int_the area of the State

The Constitution of Texas provides thres
methods for the removal of judges of the

Distriet Courts. One is by impeachment
by the House of Representatives, the articles
of impeackment to be tried by the Jenate, as

provided in Sections 1, 2, 3, 4 and 5 of

Article XV, A second is by the Govemor

where respondent presides, a condition of
which we may take judicial notice, Seay v.
Latham, 337 Tex 1, 182 5.W.24 731, 155 A.
LR, 180, no more chould we lend ourselves
10 the i2€3 Tn exerdnmg gur Judicial fuac-

T = — _ =t I passing the meriz ; x .
on address of two-thisds of each Hodse of ~i-0N of passing on the meriis of a case be

the Legislatare 25 proviced in Section 8 of
Article XV. The other is as provided in
Section 6 of Article XV, aoove quoted. In

I&7¢ w3, tRat ihe court ¢nould become a par-
iy 10 I e u e Tt SonGivon.

'On the ather hand, the people r2giding in

each the judge ts guaranteed a full and falr 3 Judicial disiric: are ngniiofiy entmied to
trial on the charges preierred against Bim, Ke relieved of the moositons Of a juice
wiiether The charges be by way Gf artifies 01 Who, though chosen by them, proves Sv his
impeacament preierred by the House of amcial conduct to be partizl 1o _sgmae aad
Reofesentaiives and tried by 1N Senate, Of  gppressive 1o Ginert, of unht or incompetent
by way of legislative address to the Gov- T5Toid Bis oice, or negieetiul oF iis duties.
4INET, OF BY WaY OT 4 gTITETTenT ol ATTEE T Siace Chey cannot reficve themselves belore
filed by lawyers and tried by the Supreme the expiration of the incumbent's full term
Court. Ferguson v. Macdex, TI+ TeX55, of office, and since a session of the Legista-
263 5.W. 888; Gordon v. Stite, 43 Tex ture from whence must come removal by
330, 339. impeachment or by acddress may be neitler
' in progress nor immineat whea the need for
relief arises, we think it no! unreasonable
and not a denial of dus process thar the

[4-7] XNether proceeding may be re-
sort2d o lightly nor may its consequences be
lightly regarded. Frivolous charges, or

charges invoiving no more than mistakes of
judgment honestly arrived at or the mere
erroneous exsreise of discretionary power
entrusted by Jaw to a disirict judge, will
not be entertained by this Court 25 grounds
for removal, Neither may removal be pred-

coordinate and ccmulazive power to grant
relief is delegated to the supreme judieial
agency of the state,

[8,9] When lawyers apoear before this
Court they appear as ofcers of the Coury,
and it must be presumed that relarors fied

. Vernon's Ann.Civ.St.

icated upon acts antedating eleciion, not
in themselves disqualifying under the Con-
stitution and laws of this State, when such
acts were a matter of public record or oth-
erwise known to the electors and were
saaciioned and approved or forgives by
them at the election. This hoiding is in If it can be supposed ihat this Court
harmony with the pubiic policy declared by would abuse its power bv arbitranily and
the Legislature with respect to other public summarily removing a distrier judgs with
officials.  Articie 5986, RCS. 1923, out fair notice of the charges against hi®
It was in keeping or withou! an oppariunity on his part @
with the feregoing palicy that Causes Six, appear and defend against the charges 1°
Nine, Ten and Eleven were dismicsed with- 2 full and open hearing, the exercise of the
out putting respondent 10 the expense and power of removal might we!l amourt 0 2
concern of 2 hearing therean. Nor may a deaial of due process under the Fourseenth

this proceeding with 2 full undersizading
and corigicusness of the legal, moral and
ethical obligations inherent in their office
and imposed by their oath to honestly de-
mean themselves in their professiom

ATTACHEDERHIBIT 3
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Amencrent. We Lave no such case Lefore
o .

The charges against respondent were

resented and fully argued in this Court,
poth orally and by brief, before the taking
of testimony was ordered. Therezfier, a
meion by relators that they be perminted to
tring new charges into the proceeding was
geried. A motion by the Siate Bar of Tex-
2a shat it be permitied 1o intervene in aid

of the prosecution of the charges, to be

repreeented Uy the Aitorney Gereral of
Texae and by private counsel, was denied,
A diurict judge with a background of lram-
irg and experience and a repuiziion for im-
wgriziinye and fairness was appoinied Mas-
rer. The Master was ordesed to gaher all
evidence pertinent 1o the charges, and pur-
czant 1o the order he congucied an open
rearing of many days’ duration 2t whkich
seepondent appeared in prreon and by able
cauntel and ofered all tesimony and evi-
Jenee he wished to offer, The respondent
tettified in his own behalf, occupying the

Cwitness chair for several davs, He was con-

sronted by the witnssces apzinst him. Fol-

rg the Aling of the Mesier’s repont, a
meson by relators to surpend the respond-
ent irom office while the Court hud the
Masier's Andings under consideration was
denied.  The parties were given thirty days
irtm the date of fling of the Master's re-
s+t in which to except thertio and to Ale
triels on the questions raised thereby, Lat-
cr. the parties were gramed twice the time
cetamarily aliowed in civil caces in which
1o present oral argument on the findings of
the Master and the law quections arising
thurefrom. Every safeguard, conceivalie to
int Court, was erecied around the respond-
sol to protect him against uniounded
¢rirges, personal animosities and  re.
criminations, and palitically-inspired perse-
tution

{I0] We conddude that the constinutional
revision deiegating the power of removal
- this Court and prescribing the method by
»hich the power may be inveked is nat in
nstil a denial of due process and tha: there
Yat Leen no denial of due Brocess in ine
sanner of the exercise of the power. The

I E W -1y
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metion to dismiss on. tkis ground is over
Yuled )

[11-13} YWe come now to a considerstion
of the merits of the charges 2gainst re-
spondent and to & weighing of the evidence
adduced in support thereof, | While “the
+:king of testimony was entrusted to the
Mzster who was directed to file findings of
{act, it is recogmized 1hat the uldmate right
and duty to decide wheiher the evidenze
tuken supports the charges and consiitutes
grounds for removal could not be entrusted
to the Master or to any other agency. That
right and duty belongs alone to this Court,
The decision must be the Court's decision.
In reaching our Setision, we agree with the
rule followed by the Masier that while the
charpes need be sustained only by a pre-
ponderance of the evidence, as dictinguished
iram the mule in erimiinal cz:es of proof
beyond a reasosalie doubt, the serious na-
wre of the proceeding in depriving one of
5 public ¢fice 10 which & mujority of the
eiectors have chosen kim and in nullifving
tha chosee of the electors ouyht, at the very
Jeas:, to recuire proof by ciear znd com-
vincing evidence. We are alsuv of the cpin-
ion thai the evidence must esmablish the
charger 23 laid in the presenimem of canses,
It 5 not sofeien: for removal that the evi-
dence estabiish some uncharged dereliction
or that it establish misconduct on the part
of some cther public oSctal.

[14] Czuss One charses respondent with
Eaving been euiky of partialiny, or in the
zlternative, official misconduct, in that, with-
our just cwuse of enthorny 1n law, he dis-
e T
cnarged a grang LTy O JIm W e0s Lountr

after 1t had rciurmed  two inciclments

a_cf:ninst him znd while 1: wat vel invespats
ing tht conduct of his brother, W, M,
Laughlin, County Tommissioner of Pre-
cinct No. 4 of Jim Wells County, it being
alleged that respondent “was apprehensive
that unless such Grand Jury wac discharged,
it might indict his brother, W. AL Laughlin,
jor tne illega! sale 1o said Counry oi cer-
tain private properly in violation of the
Penal Laws of the State of Texas.”

The Court is of the opinion that the order
entered by respondent on January 1, 1933,

q.-—-.—_--1
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discharging the Graed Jury of Jim Wells Ybrary and sought, and received, permission
County was entered, under the circumstane  to recess until February 16, 1933,

es of this case, without lawiul anthority,
and that the evidence is clear and convine- 0." Dec”.nb" z.éth “det' accom-
ing that the order of discharge was entered p?mci by_fus .:'L:mfly, left ror the Sta_tc of
by respondent becance of his apprehension New ] &;“‘.o Waere he vacatu_mcd 1:mu1 De-
that, unless discharged, the Grand Jury cember ?ls._, learniag by radio Wh_xle L"lc‘re
might iadict his brother. The Court is of the indictments returned against him
thercfore of the opinion that the charges on ;he. Pth, .On December 31§t he drove
against respondent contained in Cause One tdc.; N ]plm' ;l'e?as, Whue, be "F”“i; long--
are supported by clear and convincing evi- \1:‘“"; tetcpEO;e cai} eom }Es beo T er a.r{d
dence and that, ar established, these charges fv ';" . cl ook T ']Ja‘h of o:m_:; t.):;?re ha
constitute such partizlity and official miscon- tatﬁeﬁr-&n-ha.a- ;n;“dy arter r:'.xh.mg '.“d :Ie
duct 2s to justiiy and require his removal f:';e [c [ at fe had mace u-p 18 mund be-
from effice, A brief summary of the evi- eaving home that he wouid dischargs
dence on which this conciusion is bhased t.'ne_ g“n.d Jur}'.n“d r.hai m.:h an‘ard:r was
foalows. That which follows immediately is wrikten in longhand Whu_e in Al}uﬂe on De-
withow: substastial dispute. cember Zrth Shortly after taking his oath
of office he 1eft for his home in Alice, Jim
Respondant was elected to a fourvear ‘vells County, stopping en routs at Laredo
term as Judge of the F%th Judicial Districy for a shori period of time where he visited
composed of Stzcr, Broaks, Duval and Jim friends and had the order discharging the
Weils Counties at the General Electjon held grand jury reduced to typewritten form.
on November 4, 1932, the term to begin on He arrived in lice on January lst at about
Jaouary 1, 1953 1:30 p. m, and after posting bond in the
caces against him went immediately to the
On Qctober 6, 1957, a grand jury was home of the District Clerk (January st hes
duly empaneled for the October, 1932, Term  ing a legal heliday) and fied with the
of the Disirict Court in Jim Welis County Cierk his cath of office and the aorder dis-
and it thereafter entered upon an investiga- chargirg the grand jury, requesiing the
tion of certain illegal transachions between Clerk at the same time to advise the grand
the Couniy and cermin public officials, in- jurors that they had been discharged. At
cluding respandent and his brother, W. M. the time the order was entered respondent
Laughlin, who was a member of the Com- thaught the grand jury was ia a threc-day
missioners Court of the County. Both were recess and wonld b» back in session on Jan-
caalled belore the grand jury and both were uary Znd, Althgugh importuned to do to.
aware that their officfal conduct was under resnondent would not cance! the order of
investigation, discharge undl a proceeding had been filed
On December 2, 1952, the grand jury fled in this Co_urt seeking a writ of mandamus t©
. H 2 " compel him to do so.
an interim report in which it called ateention
to a nurnber of illegz] transactions berween
the County and certain public officials, in-
cluding the respondent, the most severely Bed by the evidencs that follewing the in-
"~ ~-griticized transactions, however, being some  terim report of the grand jury on Dezsmber
to which respondent’s brother, W, M. Znd respondent expressed his fear for the
Laughlin, was a parly, some of which in- fate of his brother at the hands of the
volved tha s2le by W, M, Laughlin to the grand jury to a member of the Commis:
Councy of czriain personal procersy. Poth sioners Court; tha: thereafrer W. M.
respondsat and his brother wers acquainted Laoghlin visited individual mzmbers of the
with the eontents of this report. On De- grand jury secking to forestall his indict-
cemder 2h the grand jury returned two ment, and that on December 2%h he ap-
indietments agains: respondent growing out  peared voluntarily before the grand jury 12
of the saile by him to the County of his jaw regues: that be not be irdicted, offering to

Although there is same disaute of some of
the matters now to be stated, we are satis

ATTAHED ExHiBIT 3
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&o whalever Was Necessary 1o prevent 1n-

gierment

In epite of respondent’s testimony that he
»3d no suth fear, the foregoing facts and
esumstantes lead our minds unerzingly
; the ceathusion that when respondent re-
wmed to Alice an Januery st and entered
vy gischarge erder both he and kis broiher
were gpprehersive that, ynlees discharged,
e grend Jury would indict the brother,

The cvidence taken by the Master in this
sroseeding covers 2,765 pages with many
a2digonal exhidits. The Master's report
covers &4 pages. Having concluded that the
evifence in sepporl of the chargas in Cause
Cae is such 25 to justiy and require re-
spondent’s renoval from ofce, no good
purpose, present er furere, would be served
v a discuesion of the other Causes.

+ te arcordingty ordeed that C Wood-
sow Letghiin be, 2nvd he 3¢ hereby temoved
frow tae once ¢f Judpe of the #2h Judicia]
{oCnct 16§ O°GEr 10 br elicqiive at 12
ST 0N, IuaTLn 1/, 9o,

_ [13) Cizing State ex rel. Thompsen v.

—amp, 134 Tenn 121, 183 W, 505, LR A
10160, 931, relators suggsst that our order
&f removal shouié exiend to and incivde the
tirits of respondent’s present term of ofice
so as to debar him from eiection to or the
holding of any unexpired poriion of that
term. What wes said by the Svpreme Court
of Teanesses in the cited case is no! with-

ou: certaiz logic 2nd rezsen. But the ques- .

Ter. 8§11

or profit under this State” tut there is no -
TE WL Te.

#OCH provision i SEcvion

uon is not an open one in this state. The -
LN

precise question was preserts
art wish relason o 2 cornty

CTETY = 0 N
€32 (shenA) directly contrary to relitors
Goraen  v. Siate, 43 Tex. .

yoooTsuon,
I35, TE2-340 In et case the court treated
the suggestion 2s one of aisqualification
IR vited Ut the sufpested course “wasg
vasupported by anvining in the Constitution
o7 Tne Taw, cfc tah D& no foung basis
To7 saying 1hal s EiFerent ruic shouid apply
“TIL Wne ootial removed i¢ 2 Cistrict judee.
Sezion 4 of Articie XV of the Congtitution
fiecheally provides that a gistniet judre
1mpeacned by the Senate shall be disauali-

{2 “irom holding any ofice of homor trust
i ity

ATTACHEDExHIBIT 3

moval by this Court or in Section 8 Jeahing
with removal by the Governor on address of
the Lemiclatore, Neither is there 2ny stat-
ute making removal of a district judge »
ground of disqualificztion for the remainder
of the current term of office or otherwise,

No motion for rehearirg will be enter-

tained, Rule 515, Texazs Rules of Civil Pro- -

cegure
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CLINTOX MiNGES, BT AL. - §-  HIDALGO .COUNTY, deAs é
. PLATNTL?F'S ORIGINAL PETITION '%'

K _ ‘ . i

“0 S5ID 30\01:4H~ CGURT{ _g,
This sult is brought by ¥. GUEZRRA & SON, a linited partnes- ff

ship, Plainiisf and by Plainiiffs ¥. A. GUERRA and R. R, GUZRRA, E
general pa;tners in such parinership. This suiu is brought aga*“s E
CLINTO: jé?iﬁs ng VAJT—E E. COCK, 4R., Defendants and _ageinst . %,
the DeTendantis J c CUERRA, VIRGIL H. GﬁERRA and VIRGINIA G, ) éi

JEFFRIZS. E. P. GUER®A, JR. is joined 2s Plaintiff. For cause

of ection, the Plaintiffs who bring this suit respectfully show
. ' - _ . : )
the Cour{ as follows: I - _ T

l. L ' - i : =

- Flaintii?, M. GUERRA & QOW is = limited partrership duly
cons*ztngec end exzs;ing under the Texes Un iform Limiteé Pariner- .

ship dci (Article 6310w of the Revised fvil tatutes of Texas).
A cony ¢l the 1i:ited-partnershi; agreezent .of M. Cuerrea & Son. is
Liled sizmuit adeohs4y with this petition as Plaintiif's Exaibit 2

[y

-
erd is incorporazied hersin by reference as if the fzme were fully

end ai large-sei forin at this point Clinton Meanges 1s a2 resiiant

&

of 3exer Coun: s Texas, and Vannie Z. Cook, Jr. is & resident o?

Hidelgo County, Texas. ¥. A. Guerra, R. R. Guerrse, H. 2. Cuerra, Sr.,
. e .

Jd. C.. Cuerra, Vir g*l H. Guerra-and Virginia G. Jeifries are -~
residents cf Sterr Ccunuy, Texas. R T -
2.

Tor cver SO years pricr to Augusit, 1968, the Plainiirff, M.

Cuerrz & Som, nec cperatel s a family business. Cne ol iis ¢
. % -
princlizel aciiviiies has deen that of ranching, ané its sringizal

Ly [ P .
e TrLnLCLLREL mere o
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Guerrz s cated on or about Dcuemocr 13, 1556, and is recorded in

the Deed Records of Starr Couniy, Texas, in Volwme 220, beginninz .

&t Page 448 and the Teead Racerds of Jim Hogg County,

Volure 37, Peges 353-413., In zddition to the ranch
Ly tha szid zarinegrsnip, the Darinership owns or hasg inlerest In

rorses and cther livestock ané ciher
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—_ﬁroperties,=re£: end personal. . Because of the nature cf e zer
rership business, il is necessary, despite the partnership's lergs
"assets, to-confuci-part of its operations on credit and the sald
partnérship hes developed valveable sources of credii Lthrougheat
~the Siate of Texas. In August of 1968, the partnership cwel cerizin
-monies on no:és ;“c ;ccounus but the velue of iis asseis ercseled
nd presently excesdés the amount cf its llao‘l;t;es zany iires, 56
that in_Aughgt;1958, the M. Guerra & Son partnership was {and &t
present - still is} & large and golng tusiress.
. . S, )
Durihgi1957, thé befepdant Vénnie'E. Coox, Jxr. attezp:ed -C
purchace subsﬁarﬁ &lly 211 o; tne ranch prope;u4es cwcec Ty Lns
?laiﬁtiff-“. Guerre & Son. Scme of the pariners refused tc Qell
the szfd preperties at the price Cook ofiered, believi:g That sugh
price wes inadequate end wﬁs beiow ine fair market value'ofrth

e

iner partners were opposad to z sele of ik

(o]

saild Treoserties.

-

properties et any price since it wes thelr intenition thet if ths

o
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-
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;artn ship shculd ever ve cissocly
‘sueh pariners wisned Lo receive pari or all of their disiributicon

in lend so that itheir Families could continue in tna 'arc“_"b Tuslness.

- = - oF 3 z <7 e e Tee T =X
In Zave 1507 cr early 1God, Vannie E. CooX, Jr. hal gonmoiuiel
that It was :gpossible to aeguire the pr oqertle in guestiion Ty

a P - &+ - R [P R P -n - . P Smay ",
to attenmst o acculire the parinershints vancn, in excess of TO,I88

. - B o - - —_ eyl AT -
ecres, Inrcugh Ung feoillewing plan, scheme or cdevice: (1) cCocdx
gyreel Lo Furnicn Margez he financing neglfsary to Lnnduce onE o or
.
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*GEORGE B. PARR et al.,, Petitioners, ' .

v '
T UNITED STATES . - . ..
863 US 870, 4 L ed 2d 1277, 80 S Ct 1171
[Nao. 291)
‘Argued April 28, 1960. Decided June 13, 1960,

. . SUMMARY “r .
De{enflants who, through their control of a Texas school board, mis-
.pproprmged funds of the achool district, used the mails in connection with
the collection of.schoul taxes; they were convicted, in a prosecution in the
United States District Court for the Southern District of Texas, of violating

. the federal mail fraud statute {18 USC § 1341}, which bars the use of the

muils for the purpose of executing a scheme to defraud or obtain money
or property by false or fraudulent pretenses. Their convictions were
nﬂirme(j1 t;y the United States Court of Appeals for the Fifth Civcuit. (266
F2d4 804,
On certiorari, the United States Supreme Court II'EVEI'SEd the judgment
_of the court below. Inan opinion by WinITTAKER, J., speaking for six mem-
hers of the court, it was pointed out that the mailings in question were
made or caused to be made by the school board under the imperative com-
mand of duty imposed by state law, and that the amount of taxes collected

by the board was not shown te have been in excess of the school distriet's |

needs or to have becn padded or in any way unlawful, and it was held that
in this situation there is no violation of the mail fraud statute, even though
rome of those who were required by state law to do the mailing for the
school dlistrict planned to steal some of the district's money,

FRANKFURTER, J., joined by HARLAN and STEWART, JJ., diasented.' view- .

ing defendants’ eonduct as falling precisely within the acope of the mail
fraud statute. L

HEADNOTES
Classified to U, 8. Supreme Court Digest, Annotated Lot

Tazen §218 — achool tax — nasgess- viewnble, except that enforcement may

ment —. review, be enjoined for fraud.

.tl' U"d", Texas law the valvation Appeal and Error § 1112.5 — questlon
.ad"::r‘"t-'f’ within achool districts not raised below — mail fraud
. w“"‘ .TJ’““K, of the tax rale, within ~ school taxes. .
.,ma::l'. :d Jimit, and the making of 2. In reviewing a federal mail fraud
thn of I.?x 1, I‘le within the dlscrg- co[\viclion of defendants charged with,
“‘"minltei achool boards, and their wualng the mails in connection with w
wribed ) ons, made within the pre-  scheme to misappropriate taxes col-
imit, are not judicially re- lected by a schoal distriet which was

18 U. S. SUPREME COURT REPORTS

controlled by certain of the defend-
ants, the United Slates Supreme Court
will not congider the question wheth-

* er the amount of particular nsseas-

ments made by Lhe controlied school
board may be collaterally attacked,
even for fraud, in a federal mail fraud
case, where the indictment charging
mall fraud did not expressly or im-
pliedly charge, and there was no evi-
dence tending to show, that the taxes
aasessed were excesajve, “padded,” or
in any way illegal, nor did the trial

court submit any such issue to the °

jury. ..

Post OMice § 48 — mall frauds— slate
law,

a. The fact that a scheme may vio- -

late siale laws does not exclude it

from the proscriptions of the federal -

mgil fraud statute (18 USC §1341).

Post Office § 38.4 — exclusion — pow-
er of Cungress. T o f

4. Congresa may forbid any mall-
ings in furtherance of & scheme that it

" yegnrds as contrary to qulic.policy.
“whether it can forbid the¢ acheme or
*not.

Post Office § 48 — mail frauds — other
Inws. ’ .

B. Congress, in enacting the statute

(18 USC § 1341) forbidding and mak-,
ing criminal any use of the mails for
the purpose of excculing a scheme to
defraud or to oblain money by {alse rep-

resentations, left generally the matter * .

of what eonduct may constitute sech
a scheme for determination under oth- -
er Jaws, the Intention of Congress
having been to prevent the post office
frem being used Lo carry such schemes
into effect.

Posl Oflice § 48 — mnil frauda — ex.
-tent of use. . i v
6. The federal maii fraud .ztatute
(18 USC §1341) does not purport to -

"Courta § T6t; Post Office § 48 — mall §

.not violated by the conduct of defend-,

reach all frauda, but only thoge “n;}"
ited instances in which the upe of th

mails i5 an integral part of the ‘Xec:'—ﬁ
tion of the fraud, leaving all Oihg;u"
¢ages to be denlt with by npproprilhﬁf{
state law; only the mailinga “'hi:'h:
are an integral part of the exeeugi”-j

tial part of the acheme, fall within thy

- of the fraud, or incident to an e,“mi

ban of the statute.

Post Office § 48 — mail frauds — Dub:;
lic officiuly.

7. Immunization from the bap nl;%
the mail fraud  statute (13 yspd

§1341), i3 not effecied by the hc\‘-i

that those causing the mailinga were

public -oflicinls. . %

Pdst Office § 48 — mail frauds — fy75
.. nocent articles. L A
8. Immunization from the ban of

the mail fraud statute (18 USC § 1341 'ﬂ

s not effected Dby the fact that thy

things caused to be mailed were inno‘..'i
cent in themselves, so long as theip

mailing was » step in a plot. !

'.';

froudy -— new sitluations, .

9. The mere nbience of any repoﬂpq
ed decision involving similar factuat’}
clrcumatances or legnl theories does
not require determination that no vies,

A

* latign of the mail Iraud statute (“1,'

USC §1341) is shown in a particular
Case, .. i . .(“1
. Y ]
Post Oflce §48 — mail "frauds "<
achool officlals — collection of¥

Y laxes, ' . ‘.-.-1:;
10. The federn] mail fraud statute
t18 USC § 1341) forbidding and mnk-‘f{
ing ¢riminal nny use of the mails fery
the purpose of executing s acheme (o'
defraud or obtaln money or property -
by false or fraudulenl pretenses Il:

ants, some of whom controlled a schooly,
board, in using the maits in eonnec-.
tion -with collection of achool distr.ic! 4

ANNOTATION REFERENCES ‘ ! ;'a
1. Criminal chargs under mail fraud Jor eredit as offenas of using mail to de
statute sg afTecled by contention of com.

pletion of fraudulent schems befora use of
maht by person privy Lo freud, 157 ALR

247,
-2 Mailing false Informstion s3 baabs

. -

fraud, 652 ALRl 302, ot
3, Use of mail hy innocent person reibad
than defendnnt aa sfccting eriminat of-*

fense predicated vpon mail fravd n.lln‘llf',_

161 ALR 767; 157 ALR 416. -
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axes which ‘defendnnts misappropri-
ated, where it appears (1) that the
<chool board ‘was legally reguired to
assess and collect taxes, (2) that the
jndiciment did nat c¢horge nor tha
preof show that the taxes assessed
and collected were In excess of the
achool district’s needs or that they

were padded er in any way unlawful,

and no such issue was'submitied to
or determined by the jury, and (4)
that the acheol board waa compelled
ta cofleet and receipt for the taxes by
state Iaw, which compelled it to use
and enuse the use of mails for thosze
purposes. . '

Post Office § 48 — mail frauds — state
law, ~ s . . -
11, Mailings made or caused to be
made under the imperative command
of duty imposed by state law eannot be
held eriminal, within the meaning of
the federal mail fraud statute (18 USC
§ 1341), notwithstanding that seme of
those who are 30 required to do the
mniling plan to steal some indefinite
part of mency pRid as & conseguence
of the mailings. : :

Indiciment, Information, and Com-

’ pluint §74; Post Office §48 —
mnil frauds —— school taxes —
misappropriation,

12. Defendants who, through their
control of a school board, misappro.
priated taxca paid to the board, can-
unt be held to have violated the fed-
erul majl fraud statute (18 USC § 1341)
by uaing the mails Lo obtain money by
{slne pretenaes, where (1) the indict-
ment charging the crime refers Lo no
mailings constituting false pretcnses
snd misrepresentztions to obtaln mon-
*y but mentions only letters giving
nelice of the modification of an aa-
tensed valyation and of valuation hears
Inge, & letter complying with a prop-
¥riy owner's request for an auxiliary
tax m?lice. and mailings of checks and
fovering letters of taxpayers in pay-
ment of taxes which were in all re-
*pecla lawfy] obligations; and (2) the
Ballings of reports, containing falss
Thiries, 10 the state Commissioner of

Edueotion in order to obtain the

amount per-pupil allowed by the state

tothe school district, were not charged
a8 oﬂ'cnxes_l’n the indictinent.

« Post OfMice §48 — mail frauds —
school officials — purchases —
oo eredit card,

13. The federal mail fraud statule
(18 USC §1341) js net viclnted when
an ofl company mails invoices to a
sclhool district whose eredit card waa
used by defendants to obtain gasoline
and other filling station producta and
services for themuelves, notwithstand.
ing that defendants knew or could b
charged with knowledge that the oi)
compahy would wse the mails in bili-
ing the district for those things: in
this situation, the fraudulent scheme
reaches fruition when defendants re-
ceive the goods end services' com-
rlained of, and hence it cannot be said
that the mailings in question were for
the purpose of executing the acheme,
ay the statute requires.: \

. [See annotation references 1-3)

Conspiracy § 3.5; Indictment, Informa.
tion, and Complaint § 94 — suff-
‘ciency - conspiracy.

14, A conviction of conspiracy to
commit a substantive offense cannot
stand where, on the facts presented,
the count of the indjctment charging
the substantive offense in question
cannot be sustained.

Post Oflice § 48 — mail frouds — stale
erimes, .
 15. The showing, however convine.
ing, that state crimea of misappropria-
tion, conversion, and embezzlement
and theft. were commiited does not es-
tablish the federal crime of using the
Ig'n;;!;lto defraud in violation of 18 USC

Constitutional Law § 831 — due proc-
€59 — crimes.

1G. Under our vaunted legal system,

no man, however bad his behavior,

may be convicted of a crime of which

he was not charged, proven, and found

guilty in accordance with due process,

APPEARANCES OF COUNSEL " by
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: et
"Abe Wurias and T. Gilbert Sharpe argued the cause for petitiong,.:’ag

Milcoln Richard Williéy urgued the canse for respendent. LREPO 4
' Briefs of Counsel, p 2184, infra. ) ‘. '-.’_4:‘5

_OPINION OF TIIE COURT

Mr. Justice Whiltaker delivered
the opinion of the Court.

Petitioners, nine individouals and
two state banking corporations,!
were indicted in 20 counta in the

*[351 US 372]
United *States District Court for the
Southern District of Texas, Houston
Division, for mail fraud and con-
apiracy to comamit muil fraud, The
first 19 counts charged that peli-
tioners devised, prior fo_Seplemher
1, 1949, and continued to February
Z0, 1954, n scheme to defraud the
Benavides Independent School ‘Dis-
trict {"Dislrict™) of Duval County,
Texus, the Stale of Texas, nnd the

taxpayers of each, and that they
used_the mails for_the purpose ol
éxeeirling the scheme. in vialation of
18 USC §1341.F The twentieth
count charged that petitioners con-
apired to commit the substantive of-
fense charged in the first eount, in
viplation of 18 USC §371.9

Afler their various motions, in-
cluding one challenging venue and
asking transfer of the action to the
Corpus Christi Division of the court,

. v i
and one for a bill of particulé:_:‘:iﬁ
were denied, petitioners hterg
pleas of “not guilty” end in gp,=
course Lhe case was put to tria) be,‘t

tore a jury. The jury returned vu:'e
s T e uSatal it
dicta finding petilioners ‘gui!ty‘ufe

iy

charged—some of them on a¥l cofpty
nd_ ol

a 1ers on only Rome of Lhe':
counls, AfleF mEnying timely mo.g

flons in arrest of judgment und for g
new trial the court entered judg/
ments upon the verdicts, convictingd
petitioners  and  aentencing  themt
to jmprisonmentd On appeal, the*
judgments were affirmed, 265 F2ds
B94, and, to determine questions gfi
importance relative Lo the scone gn¢‘-
proper upplication of § 1341, wet
granted certiorari, 361 US 912, {
Led 24182 80 SCt 254, nl

e
D
Petitioners' principal cuntentions :a

here are:__(1} that, although the in.!

dictment _charged and the evidence

vised and practiced a scheme to de.,
fraud the District by the leenl or}
siate “crimes of “misappiupiialing :
and embezzling its money and prop. ;

1. The petitioners are Ceorpe H. Purr,
0. C. Chapa, B F, Donnld, Ocluvio Sinent
Tews @ Gares, Santinge Carela Oacar
Carrilte, 8r., 0. P Corrilla] Tivgs Ofiveira,
']'exu_SEn'li‘e_Bn]qk_ of Alice and San Dlego

tate Tank, all of Dival Counly, TeXas,
igﬁfle Curpuls Christi Livision of tEe United
State Distriet Court for the Southern Divi-
sion of Texas. .

2, Bection 1341 pravides, In pertinent
poart, a3 follows:

“Whoever, having devized . , . any
scheme or artifice to defraud, or for ob-
tuining money or property by means of
false or freudulent pretenses . . . for
the purpose of execulting such scheme

places in any post ofice or sothor-

iu.d ;inpoliu:ry for mail malter, any mat-

N

ter . . . to be sent ot delivered by 1.110:"
Past Otfice Department, or takes ar rae
ceives therefrom, uny such motter or thing,
or knowihgly causea Lo be delivered by mail ¢
according to the direction thereon , '._J
any sych matler or thing, shatl be fined |
not more than $1,000 or imprisoned net |
more than five yeors, or both. 18 USC*
g 1241, 2
3. Section 371 provides, in pertinest ;
part, as follows: . M
“if two or more peraons conspire . . .‘.3
to comniit Ry ofense agninat the United ™
States, . . . and one oF more of auch perc™y
song do any scl ta eifect the ohject of the't
conspiracy, each shall ke fined not mom™;
than $10,000 or imprisoned not ruore than s
five yenra, or both, . . . 18 USC 2703}
4. Footnote on following page.

.
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PARR v UNITED STATES
363 US 370, 4 L ocd 2d 1277, BO S CL 11T

erly, neithery Lhe indietment nor the
/prOO?S supporl the judpmenls, be.

‘;','f_f;'{thc nelictnent did not ghs

.
¢ prools did nnl show, sy vse

ﬁgﬁﬁggﬁgﬁﬂmﬂﬁmux
Fenling gchame”  within _the
< T, _and that the court's
JFavre did not submit t6 TRe Tary
gny theory or issue of fact that
could consiitire use of Lhe mailg “{or
\KE purpoac of executing such
stheme. e nature of These con-
fentions requires a detniled eXamina-
tipn of the indictment, the evidence
adduced, and of the issues of fact
pctually tried and submitied to the
jury, for its resolution, by the court
in ita charge. .

we turn first to the indictment.
gummarized as briefly as fair atate.
ment permits, the first count alleged
that the District is a public corpora-
tion organized under the laws of
Texas to acquire and hold the facili-
ties necessary for, and to operate,
the public schools within the Dis.
trictt and, far these purposes, to
nazess and collect taxes; that the
laws of Texas vest exciusive control
of the pronerty and management of

1281

the afluirs of the District in ita
Ruard of Truslees, consisting of
seven members; that prior to Sep-
tember 1, 1949, petitioners devised,
and continved to Febroary 20, 1054,
a scheme to defraud the District
the State of Texus, and the taxna\'-'
ers of each, and to oblain their
money and property fer Lhemselves
and Ltheir relatives.

It then alleged that, as part of the
scheme, petitioners would falsely
!'epl'esent thal dislrict checks were
i3sued, and its funds disbursed, only
to persons and concerns for services
rendered and materials furnished to
the District, and that its Annual
Reports to the State Commissioner
of Education were correct.

It next alleged that, as a further
pm"t of the scheme, seven of the
petitioners would establish angd

) *£363 US 3751
maintain *domination and contrel of
the Disatrict;* that three of them
would acquire and maintain control
of petitioner, the Texas State Bank
of Ali_cc, which was the nuthorized
depository of the District’s funds,?
and that one of them would acquire
and maintain contral of petitioner,
the San Diego State Bank.' .

' N . i Courts on which
ames convieted - Sentences
:‘;rc‘-‘r:ce:hBﬂ. l:nrr All Aggregate of 10 years and $20,000 fine,
“. ":. Doml:id ) Al Apgrepste of 5 years,
B F. Donabd 1-14, i7-20 Aggregate of 4 yeors. '
Sanlfng;) sree . All but T 3 years, but suspended on probation.
4, f.s B.”!Sl.s‘ll, 8 years, but suspended on probation,
fo\:::ié‘srnr:;;z 5 . All but 7 Aggrogate of 3 years, .
Qe cn"mno, T, - . Al Ageregnte of 4 yearas.
S St _ v 20 2 years, but suspended on probation.
i L 20 2 ;znru. but suspended on probation, and

I:nllsute Bank of Aliee All Fir:::?ts;':fggo‘

n Diego State Bank 1-3, 7, 10-12, Fine of $400,

.16, 20

L The Dlstrict o i

perates the publie

;‘hmlf In the towns of Benavides and

hf:fl:n Duval County, Texas. Theachosls

mpll:, tewn have slightly mors than 1,000
t. The persons named § i
P n the allegat

srv peliticners Parr, Chaps, ose:f'c:.:

{4L «d 2d1—2)

rillo, 8r., O. P. Carrillo, Saent, Garza and
Garcin. ' '
7. The persons named in the allegation
wers petitioners Parr, Donald and Qliveira.
8. The sllegation was that control of
thlu San Diego Stale Bank would be main-
tained by petitioner Parr,

1282

It then nlleged that it was a fur-
ther part of the scheme that peli-
tionery woulil send or cause to he
sent letlers, tax stalements, checks
in payment of laxes, and receipted
fax statements, through the United
States mails; that i{he checks and
moneys received by the District {rom
taxpaveras and others would be de-
posited to the eredit of the District
in the authorized depositery bank,
againat which petitioners would is-
sue district checks payabie eti-

fious persons, and o exisiing per-
s50N5, wnil ot conaHierd 1omn Hls)-
ying the Distncww
tHat such chélks were 1ssued in pay-
ment Tor services or materials and
£Ash such checks, upon forged
ydorsemc or wi out endorse-
ments of the payees, at the deposi-
tory bank and convert the proceeds;
that they would open accounts and
deposit checks received in payment
of taxes in unautharized banks, and
that petitioner Chapa waould with-
draw and convert the funds; that
they would convert and cash checks
received by the District in payment
of taxes and keep the proceeds; that
they would obtain merchandise for
themselves on the credit and at the
expense of the District; that they
would prepare, and the Board of
Trustees would approve, false An-
nual Reports of the Distriet and
mail them to the State Commisaion-

s SUIRLIEME Culith vnlvieio

e T

*1363 US 3761 !

er of *Education at Austin, Toug,.”
that they would conceal their fraug.;
utent misuse of district funds yyi
destroying canceled checks, bank
slatements and other records of thet
District and the microfilmed recqrds;
of Llie petilioner banks showing the
fraudulent checks drawn against]
and paid out of the District’s ar,i
counta, v

The last paragraph of the count%
—the only paragraph purperting ts1
charge an offense—charged thatl
petitioners on Seplember 29, 1952, |
for the purpose of executing the;
scheme, caused to be taken from thy"
post office, in the Houston Division)
of the court, a lelter addressed to!
Humble Oil & Refining Company,!
Houston, Texaa? k

.

[]
Each of Counts 2 through 19!
adopted by reference all nﬂegatiOnsf
of Lhe first count, except those con.}
tained in the last paragraph of that}
count which charged a specific of.’
fense against pelitioners, and then!
proceeded te allege that on a statedi
date the petitioners, for the purpose;
of executing the scheme, “caused”)
a particular letter, tax stalement,’
check, tax receipt or inveice to bhe®
pluced in or taken from an auther.;
jzed depository for Uniled States;
mail in the Houston Division of the}
*(363 US 377 ‘

court.® Doubtless *the charge in
£

9. Tha letler referred to was one by the
District of Sept. 26, 1952, to Humbie 0il
& Refining Co., Houstop, Texas, giving no-
tice of & modification in the aspeaaed value
of the Intter's property in the District to
$2,542,920 for the year 1852, and advising
that the amount of tax, st the rate of
$1.76 per $100, was $44,501.10.

10. The second count deacribed & letter
by the Secretary of the Board of Equaliza-~
tion of Lha District, dated July I8, 1962,
to Humble Oil & Refining Co., Houston,
Texas, giving notics of a hearing to be
beld by that Board at Benavides on Avg.
1, 1852, to determins the taxable value of

-

yeor 1952,

The third count deseribed & cheek of,
Humble 0it & Refining Co., Housten,
Texas, dated Sept. 26, 1952, payable Lo the
Tax Collector in the amount of 543.165.0‘1.1
and the sccompanylng letter of the ta1-}
payer, dated Sept. 29, 1952, advising ﬂ’lt\:
the aitached check was in payment of “the,
correct laxes {of] $44,501.107 on the (1% 2
payer's property in the District for 1952
less “tha § per cant discount for September
payment of $1,335:03 leaving a nat of;
$43,160.07 as evidenced by our check.” 1

The fourth count described a chesk d’i

. f4Ledid) 9

the latter's lands in the Diatrict for the‘

SS000
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hesd COUTLS WS SO nmiteu,
fnc?hzf]}ght of Rule 1B "of “Federal
n tes of Criminal Procedure fixing
l.w ge over crimes in the District
venuE *[353 US 378}

4 division wherée *committed,” in
.nder to give the Houston Division
",rnue over this action, and conse-
‘:gnﬂy the indictment does not
Junt upon petitioners’ full uses of
:he mailg, for the were principally

de i
?‘r?riSti Divigion of the court.

in Duval County in the Corpus -

LG eWWGEHAICLE LU LIS B by
throughout the relevant period pe-
titioners felonjously conspired and
agreed among themselves and with
others to commit “the offenses . . .
which are fully described and set out
in the first count of this indictment,”
and that, to effect the objeet of Lthe
conspiracy, pelitioners committed
specified overt acta.!? [
' - *[383 US 37%] .
*We now look to the evidence
Condensed te pith, the 6,000 pagesa of

0l & Refining Co., Houston,
Texnd, dated Scpt._ 24, 1953, payable to
the Tax Collector in the mmount of $53,-
#07.85, mnd the accompanying letter of
¢he taxpayer, doted Sept, 24, 11953, advising
that the attached check was in prayment‘nt
waxes for the year 1953,

The fifth count deseribed u letter by the
Becrelory of -the Board of Equalization,
dated May 20, 1953, to Humble IOil & Tte-
hning Co., Housten, Texns, giving notice
of » hoaring to be held by that Board at
penavides on Jupe 2, 1953, to determine
the taxable value of the latter's property
jn the District for the year 1053, .

The sixth count described = cheek of
Humble Oil & Refining Ce., dated Sept.
=5, 1951, paysble to the Tax Collector in
the amount of $34,285.09, and the secom-
panying letter of the taxpayer, dated Sept,
4G, 1ub), advising that the atiached check
was In payment of taxes for the year 1951

The seventh caunt described a letiter of
Dec. 3, 1052, by the District to C..W. Hahl
Co., llouston, Texas, complying with a re-
auest for an "auxiliary tax notice covering
Surface Fee in the Rosita Townsite”

The eighth, ninth and tenth counts de-
scribed checks of C. W, Hahl Co., Houston,
Texna, dated Jept. 25, 1953, Sept, 21, 1951
end Sept, 28, 1052, respectively, payable
1o the Tax Collector in the amounta of
$o43.21, $555.25 and $451.70, respectively,
snd accompanying letters of the taxpayer
advising thot the attached checks were in
payment of taxes on certoin property in
the District for the yoara 1953, 1961 and
1932, reapeetively. .

The eleventh, twelfth and thirtsenth
reunis described voucher checks of the
Texas Company, Houston, Texan, dated
fapL 27, 1961, Sept. 26, 1952, and Sept. .30,
1¥53, respoctively, payable to the Tax As-
*wuar it the smounts of §13,632.64, $13
VI8.T2 and $14,665.04, Tespectively, in pay-
401 of taxes on certain property in the

District for the yeara 1951, 1952 and 1853,
respectively, .

The fourtcenth count described m check
of the Texns Pipe Line Co., Honston, Texas,
doled Sept. 30, 1953, payable Lo the Tax
Collector in the amount of $330.84, and the
taxpayer's accompanying letter adviging
thet the attached cheek was in payment
of texes for the year 1953, :

The fAftesnth and sixleenth counts de-
acribed checks of J. E. Beall, .}Mouston,
Texas, dated Sept. 30, 1953 and Oct. 24,
1052, respectively, payable to "Benavides
Indep, Schoot Dist.” in the amounts of
$415.72 and $355.55, respectively, in pay-
ment of toxes for the years 1953 and 1352,
respectively. . :

Count 17 described an invoice or atate-
ment of Continental 0il Co., Houston,
Texas, dated May 25, 1953, to the Diatrict
for merchandise in the amount of $273.85;
Count 18 described a check of the Distriet
dated Mnr, 31, 1953, payuable to Continental
0il Co, in the amount of $353.02, and Count
19 described a statement of Continental
Oil Co., dated Mar. 20, 1963, to the District
for merchandise in the amount of $353.02,
which was paid by the District’s check
‘described in Count 18. . .

11, Rule 1B of Fed Rulea Crim Proe pro-
wvides: . i . .

“Except ns otherwise permitied by stat-
ute or by theae rules, the presecution shall
be had in a district in which the offense
was commitled, but if the disirick conaists
of two or more divisions the trial shall be
had in & division in which the offense was
committed,”

12. The overt acty alleged were the send- |

ing by mail of tax receipts to Humbhle il
& Refining Co., at Houston, Texas, on Oct,
4, 1951, to the Teusa Co. at Houston,
‘Texas, on Oct. 11, 1951, and Oct. 15, 1953,
und to the Texas Iipe Line Co. at Houaton,
Texas, on Oct. T, 1952; the deposit by the
Texan Pipa Line Co. in the maiis at Hous-
ton, Texms, on Sept. 30, 1952, of o lefter

“ly more than 1,000 pupils,

evidence disclose thal the Dislbriet,
acling through its Board of Tras-
tees of seven meimbers, operated the
publie schouls in the towns of Bena-
villes and Freer, each having sliglit-
From
time to time the Roard met to ap-
point (a) an assessor-collector, (b)
an independent firm of engincers and
accountants to assist the assessor.
collector in determining the owner-
ship and valuation of the property—
particularly mineral lands and com:
plex fractional interesta therein—
in the District, {¢} a Bonrd of Equal-
ization, and (d) a depository of the
Districl's funds, and alzo met {e) to
consider -and propose to the elec-
tornte the authorization and sule
of bonds in 1949 ($265,000) and in
1950 {3362,500) to finance the con-
atruction of new achool facilities.
In actual operations the engineer-
ing-accounting firm weould annually
preparve and submit to the assessor-
collector a list showing the owner-
ship and its appraisal of the value
of the various properties and mineral
interests in the District, from which,
after the Board of Equalization had
completed ita work thereon (in June
and July), the assessor-collector
would prepare the tax rolls for the

-current year and therefrom prepare

and send out the {ax atatements by
mail, and on receipt of checks in
payment of taxes (the great major-
ity of which were received in the
mails) would—with exceptions later

noted—deposit them Lo the credit o i
the District in the depository bany
and then mail receipta to the tay.
payers. ) R

Three membera of the Board re..;-1

gided in Freer, and the other four prg_ -
sided in Benavides. Aside from the 1

e

*|363 US 380)

meetings *for the purposes aboy,
stated, the Trustees rarely met g, j
8 board. Euach group, rather inde. 4
pendently, operated the schools ip ‘!
its town, end the actual costs of op.
erntion were about the same in each
town* But the Benavides mem.
bers huandled generally tha day-to.
day business of the District, inclug.
ing the sinffing and operation of ita °
office, the keeping of its books ang
records, the making of its contracts
its relations with the assessor-go).
lector, the Annual Report to the
State Commissioner of Educatign
(to obtain from the State the amount
per pupil preseribed to be paid to 4
such school districts by the Texas
law} and the routine disLursement
of itg funds,

Petitioners Saenz, Garza and Gar-
cia were three cf the four Bena. :
vides members of the Board. Peti.
tioners Oscar Carrillo, Sr., and (. P,
Carrillo were, reapectively, the sec.

retary of and ihe atiorney for ihe
Ronril, _ Petitioner Chapa was the
assessor-collector. Petitioner Parr |
wias the president and principal

stockholder of petitioner Texas*

I

T e S ) el Wi nal A5

-
-

)0

-.-fl.-a--—.-.- i ggd.

. and attachied check for $325.07 addressed

to the nssessor-collector st Benavides,
Texns; that D, C. Chapa converted and
cashed at the Merchants Exchange Bank,
Benavides, Texas, checks payable to the
District nssessor-collector, (1) of J. B.
Bealt for $355.55 on Nov. 8§, 1952, {2} of

* Barbara Oil Co. for $361 an Nov. 16, 1952,

(8} of 0. W, Greene for $20B,43, (4) of
Peal Properties for $230.92, (5} of Allen
Martin for,$300.82 on MNov. 22, 1952, and
§6) of Jones-Luughlin Supply for $320.16
on Oct. 17, 1952,

13. The actoal costs of opernting Lha

athoola at Freer were about $200,000 par

AN

year. They were ealimated to be approx)-
mately ihe zame wmount at Denavides,
Alhougl there way evidence estimnting
the District’s total trx asscasment, not eol-
lections, at aboutl §400,000 for 1049, at
about $650,000 for 1952, and the tax rolis
show u Lota) tax aysessment of $519,613.51
for 1053, the Board's records show tax col-
lections of $310,840.50 for 1949, $205,161.25
for 1000, $3T70,852.42 for 1851 and $3186,-
084.9G for 1962, ‘The Board had other in- -
cume, including payments from Duval
Counly mnd the pupil per capita smount
pald by ths Stals, of about 3140000 per
year, . .

B T RV SR
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Stale Bank—the authorized deposi-
tory of the Diatrict’s funds—and of
petitioner San Diego State Bank, and
there waa evidence that, allhough
having no oflicial connection wi'th the
District, he practically dominated
and controlied ils affalrs, kept its
books and records in his office, out-
side the District, until July 1951, and
countersigned all its checks afler
June 1950, Petitioner Donald was
the cashier and administrative man-
*[161 US 181)
ager of the Texas *Stute Bank, and
‘petitioner OQliveirs was n director of
that bank,

There was evidence that through-
oul the relevant period the Dis.
tricta fusda, in Jarge amounis, were
misapproprialed, converied, EnibcZ-
Zled and stolen by petitionera, It
fended {0 show that four devices
‘werg used lTor such purpoies?

{1) At least once each month nu-
merous district checks were lssued
against both its bnilding and n:iain-
tenance accounts in the deposilory
bank payable to fictitious persons and
were presented in bundles, totaling
-from $3,000 to §$12,000, to the de-
pository banl and, under the super-
vision of petitioner Donald, were
cashed by it, without endorsements,
and the eurrency was placed and
senled in an envelope and handed
ta the presenting person for delivery
to petitioner Parr. The evidence
tended to show that mo less than

$120,000 of Lhe District's funds were ;

misapproprinted in this way. Ilow-
ever, no one of these acta is charged
as an offenze by the indictment.

(2) At least once each month
large numbers of district checks
were issuved to petitioners, other
than Denald and the two hanka, of-
ten in nssumed names or in the
names of members of their families,
purporting to be in payment fgr
gervices rendered or materials fur-
njshed to the Dislrict but which were
not rendered or furnished, which
checks were presented to the deposi-
tory bank and, under the supervision
of petitioner-Donald, were cashed by
it, often without or upon forged en-

: *[363 US 382) '
dorsementa,™ The *evidence tended
to show that no lesa than $65,000 of
the District's funds were misappro-
priated in this way, Dut again ho

one of these acts iz charged as an.

offense by the indictment,

+ (3) Petitioner Chapa convertgd
district checks received by mail in
payment of taxes, cashed the same—
some at a loca] bank and some at
the depository bank—upon unau-
thorized endorsements, and misap-
propriated the proceeda.™

{4) Petitioneras Oscar Carrillo,
Sr., and Garzn obtained gasoline and
oil for themselves upon the credit
card and at the expense of the Dia-
trict.’® Use of the mails by “caus-

14. Petitioners Saenz, Garcie, Garza,
Oliveirn anl Chapa regularly recelved dis-
‘trigt payroll checks, sometimes in thelr
own namey but usually under one or more
fictitipus names, for services not rendered.
Saenz regulatly received cight payrolt
checks In various homes; Gureia regularly
received payroll checka in the nome of his
daughter, so did Gorza; Oliveira regulnrly
received such checks, sometimen payable to
him snd at other times to his implement
ecompany. Chapa regularly received thres
such checks aach month in various names.
All of the checks mentionad wers for from
$100 Lo $125. A payroll cheek for $600 was

tamuad sannthle in tha nama af Parr'a

brother-in-law, who rendered ho gervices
for the District.

15. Included in the checks so converted
and cashed by Chapa were the checks of
1. E. Beull for $415.72 and for $3586.55, de-
scribed in the fifteenth and’ sixteenth
counts, but thers was evidente that hae

similarty converted and cashed other dis- -

triet cheeka totaling about $25,000.

16. There was cvidenee, Loo, that petl-
tionsr O. P. Carrillo procured the remodel-
Ing of hia law office and new office furnitura
and equipment on the credit and at the
axpanse of thy District to the sxtent of
sbout $2,600, -

1256 U, S, dbUrkticMis
ing' the oil company to place ils in.
voices for these goods in the mails
ond to take the District's check in
payment from the mails in Housten,
constitutes the basis of Counts 17,
18 and 19 of the indiclment.??

The letlers, checks and invoices
which Counts 1 through 19 of the in.
dictment charge were “caused” by
petitionera to be placed in or tuken
from the mails in Houston, were all
offered and received in evidence,
Having fully stated. the substance
of them in notes 9 and 10, we do not
repeat it here. The evidence nlso
tended to prove the overt acts al-
leged in the twentieth count of the
indictment.t

*{363 U3 381)
. *We now proceed to examine the
court’s charge to determine what
theories and issves of fact were pred-
icated by the court and submitted
for resolution by the jury.' Relative
to Counts 1 through 19 of the indiet-
ment, the court, after reminding the
jury that the indictment had,been
read to them at'the beginning of the
trial and that they would have it
with them for study during their de-
liberations in the jury reom, read
aloud § 1341, defined numerous words
and phrases, cautioned on many
scores, including the weight to be
given to the testimony of “accom-
plices,” stressed the Government's
burden of proof, and then proceeded
to give the one verdict-directing
charge covering those counts which,

In pertinent part, was as follows: - .
“Applying the law to the first 19

counts of the indictment, if you be.

lieve beyond a reasonable doubt that
the defendant George R. Parr and
the other defendants charged and
triable in Count One of the indict-
ment considering each separately,

did the things that it ia alleged that

he did do in the firat count of the

indictment, and at the time that it
occurred there existed a scheme to

COvitl HEPORES 4 Ledgd
defrpud, and that, aa a ’esu!t of such
scheme, the mails were used neces-
sarily or incidentally 10 the carrying
out of that acheme, and, 23 a result
thereof, . . . hedid cause the de-
frauding or obtaining of property by
false pretenses and represeniations
in any of the parliculars set forth
therein . and that he used the
United Slates Mails na set forth in
Count One, , . , then it becomes
your duty . . . to find auch de-
fendont or defendants guilty na
charged in the first count of the
indictment and so find by your ver.
dict. . . ., The sume reasoning
and instructions apply to each of the
first nineteen counts of the indict.
ment and as to each of the defend-
ants charged and trinble in each of
the first nineteen counis of the in.
dictment.”

*[363 US 384) .

*Relative to the twenticth count,
the court, after reading to the jury
§ 371, telling them that the essence
of the charge “is an agreement to
use the mails to defraud,” defining
“conspiracy,” commenting on “cir-
cumstantial evidence,” and stressing
the Government’s burden of proof,
proceeded to give the one verdict-di-
recting charge covering that count
which, in perlinent part, was as fol-
lows: .

“Therefore, with reference to the
20th count, if you believe as to any
of the nlleged conspirators that
that person, together with at least
one other, did the things charged
against him in asuch count ., , .,
to effect the objects of the nl.
leged conspiracy, and thereafter
there was done one or morps of the
overt acts set forth in such count
« « . then it becomes your duty un.
der the Jaw aa to such defendant or
defendants that you so believe as to
such 20th count were guilty, to so
say by your vardict , , . .1

17, Bes note 10 re Counts 17, 18 snd 1§,
18. Ses note 12

19, Before the giving of the charge, petl.
tioners' counsel, among numerous requests

(e
o)
o
3
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*[263 USg 385]

*In the light of 1his review of the
indiclment, the evidence ndduced and
the court's charge to the jury, we
return to the gquestions presenled by
petitioners. There can be no doubt
that the indicCment charged and {he
peidence terted strongly o show

that pefitioners devised and prac-

{iced & brazen scheme {p defraud by
misappropriatling, converting and
embezzling {he District’s _moneys
and property.  Counsel for peti-
Floners concede thif This is so.  Bul,
is Lhey correclly say, these were os-
sen{ially stafe erimes and could be-
come federal ones, under the mail
fraud staiute, only if Uhe mails were
tsed “for the purpose of executing
=ach scheme.'#® Tlence, the question
7s whether the uses of the mails that
were charged in the indietment and
shown by the evidence properly may
be said to have been “for the pur-
pose of executing such scheme,” in
violation of §1341.
“I\O.”

Specifically, petitioners’ position is
that the Scheol Board was required
by law to assess and collect taxes for
the acquisition of facilities for, and
to maintain and operate, the Dis-

i trict's schools; that the taxes, as-

sessed in obhedience to that duty and
for those purposes, were not charged
in the indictment or shown by the
evidence to have been in any way
illegal, and wmust therefore be as-
sumed to have been entirely lawful;

Petitioners say
The Government says "yes.”

that to perform itz duty to assess
and eollect such taxes, the Board was
both Jegally authorized snd com-
pelled to cause the mailing of the

Jetters and their enclosures (tax

statements, ‘checks - and receipts)
complained of in the indictment, and
hence those mailings may not be
aaid to have been "for the purpose
of executing such acheme,” in viola-
tion of § 1341. Co

The Government, on the other
hand, contends, first, that it was not

‘necessary to charpe or prove that
the taxes were untawful, for it is its

*[363 US 366} .
view that 'once the scheme to *de-
fraud was shown to exist, the subge-
gquent mailings of the letters and
their enciosures, even though legally
compelied to be made, constituted
essential steps in the scheme and, in
contemplation of § 1341, were made
“for the purpose of executing such

scheme’; but it asserts that, in faet, -

it was impliedly charged in the in-
dictment and shown by the evidence
that the taxes were illezal in that
they were assessed, collected and ac-
cumulated in excesa of the District’s
needs in order te provide a fund for
misappropridlion, and, second, that
the indictment charged and the evi-
dence showed that the mailings 1m-
pliedly pretended and falsely repre-
-pented that the tax moneys would be
used only for lawful purposes, and,
hence, those mailings were caused
for the purpose of obtaining money

for tharpge, had requested the court te
charge the jury s follows: .

"You pre further instrucied that if the
use of the mails involved in each of the
first 12 counts of the indictment wua solely
for the purpesc of collection of taxes by
the Benavides Independent School Distriet,
or for the purpose of payment aof same by
taxpayers, or if you have & reasonable
doubt in regard thereto, you will find the
Detendants and each of them, 'Not Guilty)
a3 to ench of the first 1% counts of the in-
dietment.,” *

A similar charge was requested with

respect to the twentieth count. Bolh re.
quests were denied, .
After the court's charge, counsel for
petitioners excupted to the charge on the
grounds, among others, ihat it did “not

. apply the law given to the facts in any
‘

way,” wans “an abstract instruction which
nowhere applies the complete low . . .
to the facts in this tase,” and, with par-
ticular referenes to the twenlieth zount,
did not jnstruet the jury “ms to the exmect
essentinl elements of the offense involved
in the first count of the indictment.”

20. 1B USC § 1341, quoted in note 2,

-

1268

by false pretenses and misrepresen-
tations, in violation of § 1341,

After asserling complete novelly
of the Government’s position nnd
that no reported case supports it,
counsel for pelitionera point to what
they think would be the “exaplosive-
ly expanded” and incongruous re-
sults from adoption of the Govern-
ment’s theory, e. g., making federal
mail fraud ¢ases out of the conduct
of a doctor's secretary or a business
concern's billing clerk or cashier in
mailing out, in the course of duty,
the employer's lawful statements
with the design, eventually executed,

of misapproprinting part of the re--

ceipts—the aptness of which sup-
posed ahalogies, happily, we are not
culled on to determine. But peti-
tioners’ counsel concede that if such
secretnry, clerk or cashier-——and
similurly 8 member of a School
Board—improperly *“pads” or in-
creased the amounts of the state-
ments and causes them to be mailed
o bring in & fund {o be locted, auch
mailings, not being those of the em-
ployer {or-School Board), would not
bz duty bound or legally compelled
and would constitute an essential
atep “for the purpose of executing
[a] scheme™ to defraud, in violation
of §1341, They then repcat and
*[363 US 387]

stress their *claim that hare the in-
dictment did not allege, and there
was no evidence tending to show,
that the taxes assessed and collected
were excessive, "padded” or in any
way illegal, that the court did not
submit any such issue to the juiy
and that such was not the Govern-
ment’s theory, :

It ia clear and undisputed that the
School Board was under an express

U. 5. SUPREME COURT REPORTS

4dLed2d

constitutional mandate to levy and
collect tuxes for the aequisition of
facilitica for, and to mainluin and
operale, the schools of the District,
Constitution of Texas, Art 7, § 3.0
and was reguired by statute Lo issue
statements for such taxes and to de-
liver receipis upon payment.n

The Texas laws leave to the djs-
crelion of such schoo! boards the
valuation of properties
and the fixing of the tux
) rate, within a prescribed
Yimit, in the making of their assess.
ments,” und their determinations,
made within the prescribed limit ag
here, are not judicially reviewable,
Madeley v Trustees of Conroe Inde-
pendent School Dist, 130 SW2d 929,
934 (Tex Civ App), except enforce.
ment may be enjoined for frauwd.?

But the question whether
Headnole 2 the amount of such an
. assessment might be col-
laterally attacked, even for fraud, in
a federal mail frand case is not pre-
sented here, for after 2 most careful

Meadnale 1

examination we are compelled to say o

that the indictment did not express-
ly or impliedly charge, and there was
no evidence tending to show, that
the taxes assessed were excessive,
“padded” or in any way illegal. Nor
did the court submit any such issue
lo the jury. Indeed, the court re-
fused a churge proffered Ly counsel
* 1363 LI} 388}
for petitioners *thal would have sub-
mitleil that issue to the jury.® Such
was not the Governmenl’s theory.
In . fuct, the Government took the
posilion at the trial, and argued to
the jury, that the taxes nssessed and
collected were needed by the District
for & new “'science hall,” "office
building,"” “plumbing facilities [and]
all sorts of things,” and that peti.

21, Madeley v Trustzes of Conroe Inde-
pendent Schosi Dist. 130 Swad 929, 034
{Tex Civ App). -

22, Vernon Tex Rev Civ Stiat art 2784e.

23. Vernon Tex Rev Civ Stat arts 2784s,

2827,
p—

4. Madeiey v Trustees of Conroe Inde.
pendent School Diat., supra {130 SW2d, at
932); Kluckman v Trustces of Raymond.-
ville Independent School Dist. 113 SW24
301, 300 (Tex Cir App). .

25, See nota 19,
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t:oners misappropriations not only
deprived the District of Lhose nedded
things but left it “two and one-half
years in debt”—a sum séveral times
greater than that said to have been
misappropriated by petitioners,

The theory that it was fmplied!ly
charged and shown that the taxes
were illegal in that they were as-
seased, collected and accumulated in
excess of the District’s needs in
order to provide a fund for misap-
propriation, was first injected into
the case by the Court of Appeals.
That court rested its judgment
largely upon its conclusion that the

- pasessments were designed to bring

in not only “enough money . . .,
to provide for the legitimate opera-
tion of the schools [but also) enough
additional , , | to provide the
funda to be looted” 265 F2d, at
897, We think that theory and
conclusion is not supported by the
As stated, no such faet or
theory was charred in the indict-
ment, shown by the evidence or sub-

* mitted to the jury, and moreover the

Government negatived any sueh poa.
sible implication by taking the posi-
tion at the ‘tria] that the assessed
taxes were nheeded for new school
facilities and improvementa and that

“the misappropriations deprived the

District of those needed things snd
left it "two ahd gne-half years in
debt.”

Nor does the Government question

that” the Board, ta collect the Dis.

trict’s taxes (Iargdy Trom nounresi-
dent property owners), wus required
b¥ _the stale Jaw to_use the mails,
]ndeed it took the position at the
{rizl, and argued {o the jury, that
the Board could not “collect these

TUTTWESRSUS AR4)
taxes *from Houston, from the Hum.

com;m]s:on pluced pctitloners *on
the horns of a dilemma' bLecause
they could not at once contend that
the law compelled them to cause the
mailings and deny that they did
cause them. 265 F2d, at R98,

The crucinl question, respecting
Counts 1 through 16 of the indict-
ment, then comes down to whether
the legally compelled mailinga of the
Jawful-—or, more properly, what are
not eharged or shown to have been
unlawful—letters, tax slalements,
checks and receipts, complained of in
those counts, properly may be said
to bhave been for the purpose of ex-
ecuting a scheme to defraud because
those legally compelled to eause and
causing those mailings planned to
steal an indefinite part of the re-
ceipts,

The fact that a scheme may vio-
Iate gtale Taws does not exclude it

from the proscrintions of .

Headnate's  Lhe federal mail frauvd
Headnote ¢ 5tatuteé,  for Congless
may forbld any . . .

[mai[ings} « + o infurtherance of
,a scheme that it regards as contrary
to public policy, whether it ecan for-
hid the acheme or. not.” DBadders v

* United States, 240 US 3901, 393, 60
L ed 706, 708, 36 S Ct 367. In exer-
cise of that power, Con-

"Headnota 3 press enacled § 1341 for-
bidding and making

. eriminal any use of the mails “for
the purpose of exceuting [a)
scheme” to defraud or to obtain
money by false representationg-
leaving generally the matler of what
conduct may constitute such a
scheme for determination wunder
other laws, Its purpose was “to pre-
vent the post oflice from being used
to carry {such schemes] into effect
« « . " Durland v United States,

bTe, from ‘The Texas “0il Campany, 161 US 806, 314, 40 L ed 709, 712,
and from the taxpayers all over th 16 S Ct 6508. Thus, as

e
State of Te Texns without the use ol

- the United States mails.” The Court
of Appeals thought that auch legsl

Readnote # . jts terms and purpose’

make clear, "[1]he Ied-

eral majl fraud siatute does nmot—— :

1200 U. 8. SUPREME COURT REPORTS

purport to reach s1l frauds, but only
those limited instances in which the
use of the muails is a part of the
execulion of the fraud, Teaving all
other cases o he dJdeall wilh Dy

*1363 US 290] .
appropriate *state law." Kann v
United Stales, 323 US 88, 95, 89
L ed BB, 96, 65 § Ct 148, 157 ALR
406, Therefore, only if the mail-
ings were "a part of the execution
of the fraud,” or, a3 we said in Pe-
reira v United States, 247 US 1,8, 98

i . L ed 435, 444, 74 S Ct 358, were "in-

cident Lo an essential part of the
scheme,” do they fall within the ‘ban
of the federal mail fraud statutle,

The Government, with the support
of the cases, soundly argues that im-

unization from the ban
Hsadnole 1 o} the statule is not ef-
Nesdnete 8 lected Dy the fact that

"Those cauwsing the mail-
mgs were pullic oflicials™ or Dy Lhe
Tact Thal the t'hmgs they caused to
be mailed were “in cegglg theni-
é'éTv—cE“"i't"_bEi_fj'. iling was_"a step
n g plot.” Dadders v United States,

supra (240 US at_394}.# Tt then
nrgues that the jury properly could
find that the mailings, complained of
in the first 16 counts—namely, the
letter notice of & modification is as.
sessed valuation, two letters giving
notice of hearings before the Board
of Lqualization to determine taxabla
value of property, one letter comply-
ing with a property owner's request
for an “auxiliary tax notice,” and 12
checks of taxpayers and their letters
of transmittal®—were, even if inno-
cent in themselves, each Ya stepina
plot” or acheme to defraud, and that
they were caused to be made "for
the purpose of exeeating such
scheme" in violation of § 1341, But

4Le62d

it cites no case holding that the mail.

ing of a thing which the law required
to be muailed muy Le regarded as
mailed for the purpose of executing
& plot or scheme to defraud. In.

*[363 US 391)

stead, it frankly concedes *that
there is no such case. It says that
“there is no reported case exaclly
like this," but expressly its view that
this case rests on a factually “unique
situation.’”

We agree that the factual situa.
tion is uniqua, and, of course, agree,
too, that the fact there

leadnole 8 i3 po  reporfed detision
involving similar factual
circumstlances or legal theories ia not
determinative, But in the light of
the particular circumstances of thia
case, and especially of the facts (1)
that the Schoo! Board was legally re-
quired to asseass nnd collect taxes,
(2) that the indictment did net

2 o mprian st

g s ot i+ 4l

o

taxes assessed and collected were in
excess of the District's needs or that
they were “padded” or in any way
unlawful, (3} that no such issue was
submitted to, nor, hence, deoter-™
mined by, the jury, (4) that the
Board was compelled to collect and
receipt for the taxes by state law,
which, in the circumstances here,
compelled it to use and cause (here,
principally by permilting) the use of
the mails for those puvrposes, we
must conclude that The
Hendnote 30 foraily  competied  mail™
Ings, complained of in
the first 16 counts of the indictment,
were_not Showr | _fo have Teen un-
Yawful “sTep(s) in a plot,” Bai ers_
v United States,. supra (240 US, at~
3547, “part[s] “of the ‘execution of ~
the_fraud,” * Kann v Uniled St.xtes.

charge nor the proofs show that thcg .

r B b an

26, Brodford v United States, 129 F2d
274, 276 (CABLh Cir); Shushan v Uuiled
States, 117 F2d 110, 115, 133 ALR 1040
(CABth Cir). Sea also Steiner v United
States, 154 F2d 931, 933 (CASth Cir).

27. United States v Earnhardt, 163 F2d

472 {CA'I'lh Cir); Hulmu M Unlud Stales, -

L

L__‘ s __”.t'f

134 F24 125, 133 (CABth Cir); Mitcholi v

JUCE LR

United States, 126 F2d 650 {CALQth Cir}y; {

Stephens v United States, €1 F24 440 (CA

9th Cir}). See also Ahrens v United Su!u.
265 F2d B34 {CAbth Cir), - -

20, Sesnotes D and 10, - - l -
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aupra (323 US, at 95), “incident
{o an essential parl of The scheme,”
‘eird v Uniled Stales, supra (347
at™8) Tor to Tiave “béch e
."for the purpose of execuling

such_scheme,”” within_ the_meaning
of §1341 for we think it cannct

be  said thafl mailings
ll:-dnﬂleﬂ made or caused fo he

made under_the jmperi-
tive command of duty imposed by
state law nre criminal under the
federal mail Jraud  sintbte, even
@f,h_ome of {hose who arc_so re-

quired To do the mailing for the Dis.

irict plan to steal, when or afier
received, some indefinite part of jts

oneys. )
Nor, in the light of the facts in

this record, can it be said that the
: mailinga complained of
Mendnote1t in the first 16 counts of
-the indictment consti-

- *[363 US 212)
tuted false pretenses and *misrepre-
sentations to obtain money., Surely
the Jetters giving notice of the modi-
fication of an assessed valvation and
of wvaluation hearings to be con-
ducted by the Board of Equalization,
constitutirng the basis of Counts 1, 2
and 5, contiined no false pretense or
misrepresentation. We fail to see
how the letter complying with a
property owner's request for an
“auxiliary tax notice,” constituting
the basis of Count 7, could be said
to be a misrepresentation. And the
mailings complained of in the re-
maining counts, even though
“eaused” by petitioners, certainly
carried no misrepresentations by
petitioners for they were checks
(and covering letters) of taxpayers
in payment of taxes which, se far
as this record shows, were in all re-
aspects lawful olligations. On this
' phase of the case, the Government
has principally relied on the fact
that the Annual Reports of the
Board and the depository bank to
the State Commissioner of Educa-

tion, appnarently necessary to obtain
the amount per pupil allowed by the
Slate to such districls, conlained
fulse entries. But the fact is those
mailings were not charged as of-
fenses in the indictment, doubtless
because they were, na shown, be-
tween Benavides and Austin, Texas,
and therefore not within the Divi-
sion, nor hence the venue, of the
court.

Counts 17, 18 and 18 of the indict-
ment relate to a different subject,
They charged, and there was evi-
dence tending to show, that peti-
tioners Oscar Carrille, 8r., and Garza
fraudilenlly obtained gasoline and

other filling station products and '

services for themselves upon the

credit card and at the expense of the

District knowing, or charged with
knowledge, that the o¢il company
would use the majls in billing the
District for those things, The mail-
ings complained of in those counts
were two invoices, snid to contain
amounts for items 30 procured by
Carrille and Garza, mailed by the
. *[363 US 393}

oil company, at Houston, to *the Dis-
trict, at DBenavides, and the Dig-
trict’s check mailed to the oil com-
pany, at Houston, in payment of the
latter inveoice. We think these

counts are ruled by Xann
Meadnote 13y United States (US) su.

pra. Ilere, as in Kann,
“ftlhe scheme in ench case had
reached fruition” when Carrillo
and Garza received the goods and
services complained of. "The per-
sons intended to receive the [goods
and services] had received [them]
irrevocably. It was immaterial to

them, or to any consummation of,

the scheme, how the {oil company]
. . . would collect from the [Dis-
trict]. It cannot be said that the
mailings in question were for the
purpose of executing the scheme, as

29. Nule 18 of Fed Rn]el Crim Proc,
qQuoted in note 11.

1292 U. 5. SUPREME COURT HEPUHES «

the siatute requires.” 323 US, at

9,

Inasmuch n3 the twentieth count

charged petitioners with conspiring

to commit the offense

Weadnote W egmplained of in Count 1,

and inasmuch as, on the

facts of this record, that count can-

not be susatained, it follows that peti-

tionera' convictiona upon the twen-
tieth count cannot stand.

In view of our stated conclusions,
it is unnecessary to discuss other
contentions made by pelilioners.

. The strongest element in the Goy-
ernment's case i3 Lhat petitioners’

Dehavior was shown fo have been sg.
bad and hrazen, _which, coupled 1 wlth

9 L.ed 2d

the inability or al least the fmlure
of the state ‘aithorities (o i
them to jualice,*” douhtleds ey,
snaded the Government Lo undertake
This proseculion. Rut ihe showing,
howiver convincing, 1hat
Uendnole 85 sinle crimes of misap.
Itendnole 16 EroE!lllt]cml COHVCrSiQ[]l
*1363 US 294)
embezzlement *and theflt were com.
‘milied dees nol eytablish the fed.
eral_crime_of waing the mails to
defraud, and, under our vaunted
leygal syslcm,_gqun_n however bad

his | Lehs avior, may Le coiw:cled of a
cnme of which he was not charged,

nmvel :m_d rmmd guilty in accord.
ance with due process,

Reversed.

SEPARATE OI'INION

Mr. Justice Frankfurler, whom
Mr. Justice Marlan and Mr. Justice
Stewart join, dissenting.

The petitioners, nine individuals
and two Lanks, were indicted for vio-
lations of, and conspiracy to viclate,
the Mail Fraud Act, 18 USC § 1341,
All were convicted on the conspiracy
count, and all but two, who were
excnerated on al} of the substantive
counts, were convieted of eight or
more of the nineteen specific mail-
ings charged.

Together these petitioners con-
trolled a public body created under
Texas law, the Benavides Independ.
ent School Distriect (hereinafter
called the Distriet}, which adminis-
tered the publie schools within its
geographical rconfines, and. . domi-
nated the bank serving as depository
of the District, designated as such

pursuant to stntute, Vernon Tex
Rev Civ Stat arts 27G3, 2763a.
Through their control of the Dis-
trict's fiseal atTairs they looted it of
at least $200,000 between 1949 and
1953. .

The District wag vested by Texas
law with a limited {sxing power,
Vernon Tex HRev Civ Stat art 278de,
and the annual collection of taxes
wag the primary source of revenue
for maintaining its public schools.
The Distriet, und therefore these pe-
titioners exercising the powers uf Lhe
District, asseaacd ond collected an ad
valorem property tax which was by
Inw to be devoted exelusively to the
maintenance of the public schools.
They were empowered Lo fix the rale
of taxation according to projected
needs, whether for expenditures or
reserves., Vernon Tex Rev Civ Stat
arts 2784e, 2827. Apart from their

30. Petitioners Parr, Chlpn and Donald
were several timea tried in the state cotrt
on charges growing out of matters involved
in this case. Parr and Donald were ulti-
mately found guilty but their convictions
wars rayverspd. Donald v Stata, 166 Tex
Crim 252, 808 BW2d 860 (1957); Porr ¥

Stats, — Tex Crim —, 307 $W3d 54 (1857,

AN

Chapn wayg iried on twa other indictinenta
returned in the slate court, both charging
trauduient conversion of Lhe Distriet's
funds. lle was acquitted on the first in-
dietment and convicted on the second but
kis cenviction was reversed, Chapa v
State, 164 Tex Crim h64, 301 SW 2d 127
(1961)

Lo
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’ *(352 US 395)

*duty to confine the tax to school
purposes, peliliohers' discretionary
power {o fix the rate wus unlimiled,
except that a maximum rate was
fixed Ly statuie, Vernon Tex Rev Civ
Stat art 2784e, In 1951, petitioners
raised the tax rale to the s{atutory
maximum, and thereafter taxed at
that rate, Pursuant to a scheme de-
vised in 1949, they regularly spent
less than the amount collected on the
schools, crented no reserves, and ap-
proprizted a portion of the proceeds
to their own uses, When their domi-
nation of the District ceased in 1954,
school expenditures sharply rose,
while tax collections remained sub.
stantially unchanged.

* Conduct or transactions fall under
the Mail Fraud Act if it be estab.
lished that there existed “any
scheme or artifice to defraud” and
that the mails were used “for the
- purpose of execuling such seheme or
artifice or atlempting so to do.” Of
the nineteen substantive violations
charged in this indictment, sixteen
were mailings in connection with the
tax-collection process carried out by
petitioners. As {o those counts this
cose presenta the question whether
the Act is violated by a pulilic officer
vested by law with a discretionary
power to levy taxes for the purpose
of providing funds estimated to mest
projected expenditures for a stat-
utorily defined public need for the
satisfaction of which the power is
entrusted {o him, who exerciges that
power over several years to collect
through the maila sums which could
as a matter of law he so expended,
b‘ut a portion of which he at all
times, throughout successive years
of fixing the tax rate and utilizing
the proceeds, actually intends te and
does apprapriate to his own uses.

Petitioners urge that beecause the
amounts they collected each year
were ‘credited to the taxpayers on
the District’s boolks, and wera not in

exeess of what they might, had they
lnwfully applied the proceeds, have
expended for school mainienance,
the collections were in affect lawful
and did nol constitie & fraudulent
*1363 US 296 .
scheme *in the collection of the
taxes, so that there was no wrong do-
ing, nothing ilicit, til they misap.
plied the innocently collected funds.
Their case is that it must Lherefore
be concluded that the maijlings,
which occurred in the course of the
exercise of the District’s Jnwful tax-
ing power, were not for the purpose
of "executing” their scheme within
the meaning of the Act, reprardiess
of the fact that it was éstablished
beyand "peridventure. thal . their
abuse of the Districi’s powors was a
sr::um]t_:::‘sﬂ_lraudn]ent scheme,” con-
ceived "ond "exefnied s such With -
every element of {Re Giilerrise m:
terdependent with every other, ;
Insofar ax the defense rests on the
lawlulness of the iSolated act of
mailing as a elmim of iimmunity from
the Muil Fraud statute, it js withou
substance. Tt has long Deen estal-
lished that under this Act "{iIntent
may make an otherwise innocent nct
criminal, 7{ it is & step n a plot.”

Badders v United Stales, 20 US"

301, 394,60 L'ed 706, 703,36 § T

367. In fact the heart of pefiticners’
effort to’ escapg iheir conviction is

the claim that th e skuldiggeries of —

which the Jury found them guiléy™

do_not fall within the scope of the~w

Mail Fraud statute because In send:
ing out the_ y wer
neutrnl vehicles of lega) compulsion, -
although at the time that thoy sent”
them out,”and havirg full_govern-
mental control of the provess of con-
trolling revenue and expinding it,
Ihey had predetermined that tFe

proceeds were not to be fully npplied_

ta scheol purpeses but were in part
t6 be diverted into their private =
pockets Tt bespeaks an avdacious
Inck of humor to suggest that the

ax bills they were the .

law anywhere under any circum-

stances requires tax colleclors who
sent out lax Lills, and who also have
complete conlrol over Lhe relurns, to
send out bills to an amount “Which”
they predeterminedly design to put
in part to pérsonaluses, Thaf ia cer-
tainly not the liw of Texas in any.
event,. While it may be assurned
that, aincé the mainlenance of the”
schools was the duty of the Dislrict,
petitioners were oﬁ]l;;r\](gl_:lwl_o_{_co_ll_fggt
some amount of ad vidorem tax for
T Telseipgdsye——

*that purpose, it is undisputed that
how much was o be expended, and
therefore how much was fo e col-
fecled, was determined ot By 'Texns
Jaw but by ihe discretion; the valun-
tary act, of petitioner§ [hemselves.
No Texas siatule required them to
collect_what they intended fo spend

must be the Courl’s cenlrul inquiry,
1f the use of the mails eccurred not
A3 a step in but only afier the con-

summation of the scheme, the fraud |

is the exclusive concern of the
Statea. Junn v Uniled States, 323
US 88, 89 L ed 88, 65 S Ct 148, 157
ALR 406, The adequate depgree of
relationship | Letween a mailing
which occurs during the life of a
scheme and the scheme is of course
not a matier susceptible of peomet-
ric determination. In Uniled States
v Young, 232 US 155, 58 L ed 548,
84 S Ct 303, we paid that it is not
*[363 US 398)
necessary *that the scheme contem-
plate the use of the maila as an
essential element, and in Percira v
United Statles, 347 US 1, 8, 98 L od
435, 444, 74 8 Ct 358, we found a
muiling to be in execulion of a

To Keep the scliools running, plus an _ scheme Dbecause it was “incident to

amount which they intended to mis.-
AmoLnt whi "-(IJ_Y""_'

appropeiad I and that s precisely
ThRE" e proar Established and the

L PLOGL CSTHANS
Jury Tound That They did.
Petitioner’s cluim raises the fur-

_ther question whether, even if the

mailings were not immune in them-
selves, they were too remote from
the purpose of the fraudulently de.
signed scheme Lo be deemed in “exe-
cution” of it. Whether a mailing
which oceurs in discernible relation
to a scheme to defraud is an execu-
tion of it is a question of the degree
of proximity of the mailing to the
scheme., ‘The stntufe wnas enacted
“with the purpose or protecting the

an easential part” of it, The deter-
mining question iy whether the
mailing was designed materially to
aid the consummation of the scheme,
as, for example, in Pereira v United

States (US) supra, by the oblaining &=
of ita proceeds through the innocent ¢
collection of defendant’s fraudulent- ¢fy

ly obtained check Ly his bank.

For the purposes of the statute,
the significance of the relationship
between scheme and mailling de-
pends on the interconnection of the
parts in a particular scheme. Ordi-
narily, once the fraud is proved ita
'scope i3 not a matter of dispute.
But_when,_as here, the fraud in-

public against ul such intentional el-

volves the abuse of a nosition of

forts to despoil, and to prevent the

public_trusl,_closer analysia_is re-

pest office from being used o €arry

quired. Petitionera seek to denude

them into effect , , . ."" Durland

their scheme of fts range and Pervis.

v_United States, 161 US 306, 314,

" 40 L ed 709, 712, 16 S Ct S08.

Whether the post office™wpa 50 used

siveness. They construct an artifact

wherehy their _fraudulent scheme
was, as it _were, intramwral, unre.

1, See Madeley v Trustecs of Contoe
Independent Sthool Dist. (Tex Civ App)
130 SW2d 929, 932, and Kluckman v Trus-
lees of ymandyille Independent School
Dist. {Tex Civ App) 113 SW24 301, 303,
both atating that an action will lie to en-

join the collection of taxes on the ground
of the Trusiees’ fraud: and Stephens w
Doddw {Tex Civ App) 243 S5V 710, auggest-
ing that & referondum conferring on the
Trustees the power to tax may be void

1f the tax Is not for the statutory purpose,
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Jated to taxpayers to whom they

tion an inseparable element of their

ent The tax Wills, and so the mails,

.schcme.

the Ingenuons argument runs, were
rol Used Tin_1heé Traud liecause the

wrongdoing only arose after Lhe
mails had falflled their fundtion by
bringing the returns. The wrong
is thus nicely JHgeonhdled A% embez-

zlement, without any prior scheme,

The fraudulent episodic, petty-
cash peculations of a clerft af a reg-
ulalory agency are Irauds upon That
arrency, und altheurh TaxXphyers gen-
erally are injured by the fraud and
in that sense are Lhe ulfimate ob-
jects of it, the mailingd by which
the Lax proceeds are collected which
constitute the vasy government
funds out of whi the agency's
funds are taken, aye, as a matier of
practical good sehse by which law
determines such/issues of causation,
see Gully v Fight Nat, Bank, 200 US
109, 117, 118,81 L ed 70, 74, 76,
57 § Ct 96,vion remote from the

The petitioners' control of the Dis-
trict and therefore of its tax rale,
similarly disposea of their conten-
tions that one or another element of
a lechnical fraud upen the taxpayera
of the District is absent, The sug-
gestion that in the collection of taxes
there was no representation by peti-
tioners to the taxpayers of Lthe Dis-
trict might be pertinent were the
system a self-executing tax struc.
ture under which the time for, and
amount of, the payment due and the
payee Lo whom it is to be made are
designated by statute, so that the
tax collector, serving as an awoto-
matic conduit, does nothing to cause
collection of the tax. These collec-
tors, however, were the prime actors
in the structure. They not only billed
the taxpavers but nlse fixcd Che
rate of the tax itself, TFor that rea.
son it cannot be said that the tax-

scheme to be deemed in exceulion
of it, But Lo analogize pelilioners”™

payers p{\_l_rTlh_mr Taxes solely under
compulsion of Texas Jaw, and not

363 US 99T
scheme to a conventional *case of
peculalion by an employee, whether
public or privale, 13 to disregard the
T:acls of This case.

The petitioners themselves con-
trolled the entire conduet of the Dis-
trict’'s fizcal affairs, and their own
decision, limited only by a statutory
cetling, determined the amount of
the tax that would be collected.
Petitioners’ exercise of their power
to fix the amount of the tax, an exer-
cise which ultimately assured to
themselves an excess of funds over
their intended expenditures or re-
serves for school purposes, was nec-
essarily central to their scheme.
Such contro! obliterates the line they
geek to draw befween themselves
and the entity it waa their duty to
serve. By demanding and collecting
what they Infended (¢ misappropri-
ate they made the process of collec.

ak all in reliancé upon Lhe imnplied

falze representntion_of petilioners

at the amounts assessed were col-

lecied to meet projected expendi-

fures.” The taxpiayers hecedsarily

depended upon petitioners’ setting of

the rate for knowledge of what

amount was to be paid. Each tax-
*(363 US 4001

 payer who testified revealed *that

he awaited his bill before making
payment. The fact, much relied on
by petitioners, that an available
Texas procedure for challenging the

tax was not invoked, establishes not, °

as ia argued, the legality of the tax,
but the reliance of taxpayers on peti-
tionera’ implied representations in
the collection of it. T

The intention of petitioners t
have their bills paid is beyond dis-
pute. But they urge an absence of
detriment o the Taxpavers whe did
rely since their payments were ordi;

narily crediled to them on the Dis-

tricl's booke. The claim s frivelous,
Wheolher Lhey dre viewed ns having
averpaid for sehool servives, or linv-
ing lcen deprived of services for
which they paad, the deiriment Lo
{he Luxpaycrs is sclf-evident, It 1a
in parl_for this _reason that pebi-
fioners' atiempied analogy between
{his case and_Lbe case of a doctor's
Secrelary who sends out just bills but
intentis to sieal from the proceeds
is to urge that a mountain is o mole.

T Toven 1 Lhe sceretary, rather.
than her prineipa), is regarded as
malking the representation to pa-
tients that they may pay her, they
are not injured by zo doing, and they
are not defrauded. The result would

Le very different, ag petitioners con-
cede, J; The bills sq_sent oul wera

added by her, Jlera inescapably
the bills were padded by ihe prede-
Termined _increase, which, thoug
within technical Jegal limits, was for,
fraudulent ends,

Although this analysis appropri-
ately disposes of this case it goes
beyond the requirements of the atat-
ute. While the Mail Fraud Act is
directed against the utilization of
the mails in carrying out a fraud-
ulent scheme, the penal prohibition
of the use of Lhe mails for a fraud
does not turn on the niceties uf ithe
common-taw offense’ of obtaining
money or goods under false pre-
tenses, see Durland v United States,
161 US 306, 312, 313, 40 L ed 709,
711, 16 8 Ct 508. The statu_le
sought to forbid the use of the mails

*1363 US 401} )
ns a vehicle for a fruudulent *en-
terprise in the ordipary sense of a
fraud—a dishonest and chealing en-
terprise, 1t is signlficant that the
Act was amended in 1909 by adding
to the outlawry of a “schemé or arti-

. fice to defraud™ the expanding con-

demnation, - “obtaining money or
property by means of fnlse or fraud-
ulent 'pretenses, representations, or

promises,” 88 Stat 1180, While of

. ..

course penal eriminal slatules must
not be extended beyond the faip
meaning of English words, they must
not be artificinlly and unreasonably
conlracted to avoid Lringing a new
situation within their scope which
plainly falls witein it in light of “the
evil sought to be remedied.” Durlund
v United States, supra (161 US at
313}., The lay, commonsensical way
of interpreting condemnation of a-
pects of fraud in federal penal legis-
lation is illustrated by the settled
docirine that the prohibition against
defrauding the United States in 18
USC §371 extends far Leyond the
common-law conception of fraud in
that financial or property loss is not
an ingredient of the offense. Haas
v Henkel, 216 US 462, 480, 54 L ed
569, 577, 30 § Ct 249, 17 Ann Cas
1112; see alse United Stales v Ply-
ler, 222 US 15, 66 L. ed 70, 32 SCL 6.
If the fraudulent enterprise of which
fhis record recks 1s not o scheme e3-
fentially to defraud the Luxpayers
who constitutg the District raiher
than a disembodiad, absiract entily
callea_the District, Enghsh words
have lost their meaning.
Tetilioners hnally urge as to these
counts that their conviclions cannot
be sustained beeause, even if the
fucls were sullicient to sustain & con-
viclion, the indictment did not al-
lege, the proof did not show, the con-
duct of the Lrin! and the summations
to the jury did not reveal, and the
churge to the jury did not present,
such a eage vither as ta fact or law.

1t is nppnrcnt;_howc\._rev_lhnt_g_\ﬁ:yg

ASpct_of this_prosgention_was fo-
cused on the Government's basic as-
serijon thut . hecnuse _pelilioners,
controlied the District's alTairs, con-

Hinuonsly_schenied_to and did mis-
Eﬁ;rcpriate funrls_whilq cor_x_ginumg
T TR A BS 02)

to collect falsely *represented rev-

Fhuda fromi LAxpayers by mail, the,

use of_the maily_te_collect taxea was___

235000
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in excevtion of a scheme to defraud

ment evidence offered on the sub-

tfe Dhsliicl and 1Ls laxpayers,

The indictment in every sulatan-
tive count expressly allered *“a
scheme und artifice to defraud the
RISD, persons oblizaled Ly the laws
of Lhe State of Texas to pay taxes
to the BISD (hereinafter called tax-
payers}, the State of Texas, and

to obtain the money and prop-
erty of the BISD and the taxpayera
for themselves , . ., ) The pri-
mary devices allegedly underliken
tn effeciuile Lhe sclicme wore tha
albitalning and mainlaining of conlrol
of the Ihslrel and {3 deposifory
bank, 2nd The ¢olleclion ol Laxes Dy
mail from District Taxpayers quring
the-period of the scheme,

The Government's proof estab-
fished a desigh of petilioners to ob-
tain control of the political and fiscal
mechanism of the Dislrict, and that,
hiving obtained contral and Leing
the_dominus of the Disirict, they
sent gut tax bills of the relurns Trgm
which, yeir afiler year, they 160k &
portion_for themselves, The proof”
thus established a continuing course

of conduct constituting, by the very

nature of the systematic continuity,

of the praclice, o conscious scheme
fo_utilize their powers of govern-
ment, of which sclfing the tax rale
Swisone, for fratulent pUrposcs, M
the cxecution of whi¢h the mails of
the United States were a necessary
Instrument, Objections to govern-

guunbive coinls ud 16 evenis Vigfore
1951 were overruled on [he well-3¢t-

tled ground that Ihe offers Were

mlminsthle te show the eonlinuing

scheme to aecquire, maintain and
abuse conlrol of The DisSUriee.

In its summation the Gavernmént
repeutedly characlerized the scheme
which 7t Tiad souirht To prove as one
to employ petitioners comprehen-

TIc3 VY 03]
aive control to maximize *District
revenues with o view Lo stealing
funds® and the charge adequalely
placed the issues of the indiclment
and_trial belore the jury. .

The remaining threc substantive
counts of the indictment charged
that as part of the same scheme to
control and defraud the District the
petitioners used. the District's
charge account to obtain gasoline
for their personal use, which acts re-
sulted in the use of the mails by the
vendor to present the appropriate
bills to the District. The mailings of
two such billa and of one payment by
the District were charged as sepa-
rate offenses. Two matters are to
be noted. First, it is suggested that
there was no misrepresentation by
the petitioners, beeause only the cor-
rect bill of the vendor was sent to
the District. No renson appears
however why a bill which the jury
could have found petitioners know-
ingly caused to be sent to the Dis-
trict constitutes less of a represen-

2. "A continuing scheme year after year,
asnd out the tax notice, rake in the har-
vest through the mails, and then millk It
by several methods ns eutlined.” “[T]his
was & continuing scheme to defraud. This
was not & acheme which these defendants
thought up ‘1 will take one cheek and con-
vert it to my own use,’ but it went on, '48,
‘49, '50, ‘81, '562, '53, in order to draw ocut
more fraudulent ¢hecks, more money from
the deposilory banka they had to replenish
the supply.” “Itis the Government's theory
of this case that these defendants took over
& mail-order business. . . « The defend-

{4 L od2d]—22

ants knew that; they had to know it
“What i3 the funection of the School Dis-
trict?! The function of the School District
is to provide for the publlie eduention, the
free education of the students, all the
children who live in their district. .
The trustecs are someone in whom confi-
dence . .., trust and relisnce are plated
by the taxpayers. . . . What wos the
sthool district unsed for in this instance?
« » « It was uned a8 » parsonal vehicte for
the fraudulent designs mnd purposss of
these defendants.}

e
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tation by them that the gasoline
consuimed was used for the District’s
purposes than a voucher directly
submitted by them for reimburse-
ment for cash purchases,

*(363 US 404}

*Second, it is urged that, under
the rationale of Kann v United
Stntes, 322 US 88, 89 L ed 88,65 8
Ct 148, 167 ALR 404, the mailings,
even if cansed by petitioners, were
not'in execution of a scheme to de-
fraud because the scheme was eon-
summated once they received the
gasoline. Kann v United States
found an appropriate instance of
guch a limitation; but it also express-
ly excepted from the force of the rule
gituations in which the subsequent
mailing haa the functien of affording

_ "concealment so that further frauda

~ U. 8. SUPREME COURT REPORTS

which are purt of the scheme may
be perpetraled,” supra (323 US at
94, 85). Here the jury mignt prop.
erly have found that consumption
of gasoline for private purposes was
but one device of pelitionera for
turning their control of the District
to their personal advantage, and that
the continuing presentation and
payment of the bills, and not merely

the receipt of {he gascline, was the’

purpose of the scheme.

Pelitionera raise no substantial
objections to the conspiracy convic.
tions that are not disposed of by
what has already been said. The
petitioners” other attacks againat
the verdict require no more discus-
sion than given below. 265 F2d 894,

-1 would affirm'the judgments.

4Led2qd -
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¢C064
NO. 3653
CLINTON MANGES §
I
vs. i
¢
M. A. GUERRA, ET AL i

IN ThEz DISTRICT COURT

2297H JUDICIAL DISTRICT

STARR COUNTY, TEXAS

REQUEST FOR ADMISSIONS
UNDER RULE 169

TO: Hon. O. P. Carrille,

Court of Starr County
Diego, Texas

GREETING:

Judge of the 229th District

,» Texas, Duval County Courthouse, San

On benhalf of defendants, Ruben R, Guerra and M. A. Guerra,

you are hereby requested under the provisions of Rule 169 of

the Texas Rules of Civil Procedure to admit the truth of the

matters of fact set forth below.

Each of the matters of

which an admission is requested shall bte deemed admitted

unless a sworn statement 1s delivered to us or to our

attorney of record a2t the address below not more than thirteen

(13) days after these requests are delivered to you either

denying

specifically the matters of which an admlssion is

requested or setting forth in destzil the reasons why you

can not

made by

elther admit or deny thcse matters.

Any admission

you pursuant to this request 1s for this pending

"Motion for Disqualification or Recusation" only and neither

constitutes an admission by you for any other purpose nor

may be used against you in any other proceeding. The requested

admissions are as follows:

tl.

tate Bank and Trust Company of Rio Grande Cify, Texas by virtue

That you are now serving as a2 Director of the First

of electlon by the stcckholder of the Bank, ¢r zppolntment

of the Becardé of Directors theresol.

2.

That you hzve served as &

-

Director o

I the First State

Bank and Trust Cocmpany o Rlo Grande City, Texas during ail

or rart

of the time between the time of the znnual

swockholéers' neeting held in Jaruary 1971 ard the presens

sire.

.
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00065

3. The First Stzte Bark and Trust Company of Rio Grande
City, Texas pays monthly dir ecuors fees to 1ts directors. . -

y, You have received payment of directors fees from said
First 3State Bank and Trust Company of Rio Grande City, Texes,
for all or part of the time you have so served as direcuor..__'

5. As Juége ol the 229th District Court you approved the ;
app}ication of the Recelver of M, Guerra and Son to convey part
of the ranch lends of sald partnership to C}inton Mangos,
Plaintiff herein.

5. Subsequent to the approval of the conveyance to said
Plaintiff, Clinton Manges, you have been permitted to_graze
& number of your cattle on lands so acquired by sszid Clinton
Manges under such conveyance.

7. On or about the month of Jenuary 1971, the Plaintirf,
Clinton Manges, delivered to you a cadillac autemobile,

| 8. The cadillac automobile so delivered to you by Flaintiff,
Clinton Manges, as stated in No. 7 zbove, was a gift from '
Plaintiff, Clinton Manges, to you.
ReSpectrully submitted

RUBEN R. GUERRA AND M. A. GUERRA,
DEFENDANTS

. ' é’x/’ .,-//-/ ; IZ‘-«—Z;/

Gar¢anc F. Sritn of

Smith, MecIlneran, IcKinney & Yarprough
Attorneys for CDefendants

‘R. R. Guerra and M. A. Guerra

CERTIFICATE OF SERVICE

I, Garland F. Smith, of counsel for defendants, Ruben R.
Guarra and M. A. Goerra, have this gday served a copy of the
above andé foregoing requests for azdmission on Hon, 0. P.
Carrillo, Judge of the 229th District Court of Starr County,
Texzs, by plaeing a copy thereol as certifieé mail In the
u. S._Poat Office in Weslaco, Texas this 23rd day of
Janugry 1973 zédresseé to him at the Duval Courty Courihouse,
éan Diezo, Texas 78384, At fhe same time znd Ir like manner

by certified mail I alsc served copies hereofl on all other

parties herete by placing the =me in the U. §. Post Oflice

ATTACHEJ) FxmB!T é
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00066
in Weslaco, Texas addressed to such parties as indicated
below,
v, /.///iv’../ /."/.r//i
Garlanc F. Smltn
Coples to:
1. Hon. Arnulfc Guerra

AN
.

. Attorney at Law

Drawer 905

Roma, Texas 78584

Attorney for J. C. Guerra, V. H, Guerra
and Virginia Jefiries

Mr. H. P. Guerre, Jr.,, Defendant
Drawer G.

Rio Grande City, Texas 78582
Attorney for Self

~ Hon. VWilliam C. Church
- Messrs. Kampmann, Church, Burns and Brenan

612 Milam Bldg.
San Antonlo, Texas

Hon. Dennis E. Hendrix

Attorney

Box 117

Edinburg, Texas 78539

Attorney for the Receiver, James S. Bates

Hon. Blas Chapa
District Clerk

" Starr County Courthouse

Rio Grande City, Texas 78582

et aen e e .
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NO, 3953
CLINTON MANGES S | IN THE DISTRICT COURT
vs, B 229TH JUDICIAL DISTRICT
M. A. GUERRA, ET AL I STARR COUNTY, TE X A S

STATEMENT IN RESPONSE TO
REQUEST FOR ADMISSIONS

TO: RUBEN R. GUERRA and M, A, GUERRA, DEFENDANTS IN THE ABOVE
ENTITLED AND NUMBERED CAUSE: l |
In response to youp-Request for Admissions in this Cause, re-
ceived on the 24th day of January, 1973, O. P. Carrillo, says that

1. Yes, it is true that I am now serving as a Director of the
First State Bank and Trust Company of Rio Grande City, Texas, by
virtue of election by the Stockholders of the Bank or appointment
of the Board of Directors thereof. -

2. Yes, it is true that I have served as a Director of the
First State Bank and Trust Company of Rio Grande City, Texas, dur-
ing all or part of the time between the time of the annual stock-
holders' meeting held in January, 1971 and the present time.

3. Yes, it is true that the First State Bank and Trust Company
of Rio Grande City, Texas, pays monthly directors' fees to its Di-
rectors, in the amount of $50.00 per month, as a token payment to
help defray the actual expenses of travel, meals and time.

4, Yes, it is true that I have received payment of directors'
fees from said First State Bank and Trust Company of Rio Grande
City, Texas, for all or part of the time I have so served as dir-
ector, ' .

_ 5, Yes, it is true that as Judge of the 229th District Court
I approved the application of the Receiver of M. Guerra § Son to
convey part of the ranch lands of said partnership to Clinton Man-
ges, Plaintiff herein, upon the written request of the Receiver,
joined therein by Ruben R. Guerra, J. C. Guerra, Viegilie H. Guerri,
H. P, Guerra, Jr., and Clinton Manges.

6. Yes, it is true that subsequent to the approval of the con:
veyance to said Clinton Manges, ] have been permitted to graze catj
tle on lands so acquired by said Clinton Manges under such conveyaj
nce under a lease apreement for three years providing for such at |’
the tate of $5,000.00 per year payable at the end of said lease in
cash or the equivalent in cattle at the option of said Clinton
Manges, ) T

ATTACHED [o1217 6
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7. No, it is not true that on or about the month of January,
1971, the Plaintiff Clinton Manges, delivered to me a Cadillac

Automobile.

B. No, it is not true that the Cadillac Automobile was delive-
red to me by Plaintiff, Clinton Manges, as stated in No, 7 above,
nor was it a gift from Plaintiff, Clinton Manges.

9, On further answer and explanation of the statements in 7
and 8 above, the following Statement is made. On October 12, 1970,
I conveyed a House and lot in Benavides, Duval County, Texas, to
Clinton Manges in exchange for ten (10) shares of Stock in the
First State Bank and Trust Company of Rio Grande City, Texas, and
the payment by Clinton Manges of the balance due on the purchase
of a new car, which I had previously ordered from Riata Cadillac
Co., in San Antonio, Texas. The Bank Stock was formally transfered
to me on December 10, 1970, and the payment by Clinton Manges to
Riata Cadillac Co., on my behalf was made in the amount of $6,915,
55 on January 27, 1971. The car was picked up by me.

. P. Carrillo
THE STATE OF TEXAS [
COUNTY OF DUVAL |

. ... BEFORE ME, .the undersigned authority, on this day persconally
appeared O. P. CARRILLO, known to me to be a credible person, who
being by me first duly sworn, on oath sSays that he has read the
foregoing Statement in Response to Request for Admissions, desig-
ned to be used in the above entitled and numbered cause, and knows
the contents of such, and that such and every statement and alle-
gation thereof are true and correct.

0. P, Carrillo

SUBSCRIBED AND SWORN TOQ BEFORE ME by the said O. P. CARRILLO,
on this 5th day of February, 1973, to certify which witness my
hand and seal of office. .

P_ . .
t PRSI -._—-}-.._

Notary Public in and for‘Puval
. '\, County, T E X ASS

Copies to:. Hon., Blas Chapa
District Clerk
Starr County Courthouse
Rio Grande City, Texas
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2, Hon. Arnulfo Guerra -
_Attorney at Law
Drawer $05
Roma, Texas 78584

3, Mr, H. P. Guerra, Jr., Defendant
Drawer G.
Rio Grande Ccity, Texas 78582
Attorney for Self

4. Hon. William C.-Church
Messrs. Kampmann, Church, Burns and Brenan
612 Milan Bldg. '
San Antoniec, Texas

S. Hon. Dennis E, Hendrix
Attorney at Law
Box 117
Edinburg, Texas 78539

Attorney for the Receiver, James S. Bates

6. Hon, Garland Smith )
Smith, McIlheran, McKinny & Yarbrough
Attoeneys at Law
Professional Building
Fifth § Missouri Avenue
Weslaco, Texas 78596
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THE COUET: ggq?g, o yey wich to prezent
cny 2rgument?

J.\IR. .;..I‘I‘;I. Your nongr, since thal was pre-
cented under & Dilll, we will make no éncwer to it, I bee

ileve the natter, as far a3 we «re concerned, haz

evidence that has come in today hes reen irzeleovent, and
I don't ba1 leve haes touchsd the mpatter of the disguali

cation of Judge Carrilla. I think the sort of thing thes

fied if he is dieguvalified. Otne*"= e, i believe cur
briefs are adecuate.

MR._BA&ES: I has :; nothing, your Fonor.

MR. CHURCH: I have no aréument.

THE COURT: well,. centlemen, it is kind of hara
for & Judce t0 meke this decision regarding a f£ellow Julge,
but it is the opinion of the Court thet Juage Carrille is
€izgualifisd as of ~ = - well, éa_ the first of Fekruzry,

- —2671. I deon't went my ruling in any wisa to prajudice the
rigats of any oi the mortics or ref;ect on anyone. 3ut I
£eel thet the promiscucug — — - Judge Cerrillo, I think,

hae been honest. I don't think he feels he is &isg ifiza

or iz €one mmything wrong. Eut the fcoct rexcips thet he

]
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vnguestionably - = = the nagotiatioas with rcfavreacs to -
the cale of the - = ~ oz the traasfer of the houss ng”

X
-

1ot in Eenavides, took place after =~ ~= « thet ic, it cxfie |

¢inzdly took place bofore he went in ofﬁice,-and-was fiﬂ-
aliy consummated after he wos in office. Eiso, there vas
o lcase on a nusher of acrss of lznd, I doa‘t know now hod
my acres --= you rnidght say a freé lease for & short per-
iod of time, I don't rememb;: how long, widcl would have
zrounted to a gift. Then the lezse on some five or eix
thousand acres of land ot a price of $5,000.00 mir yeor
focr three yoars, payeble at the end of the term, end also
for the right of Mr. Hunges to terminzte zt anp tims e
wiched, would B& & financial Interest that would co with
this case. It would be expensive for him o wove hie
cettie. And he would have to pay up what wes oxing oo

the lezse at thot time. 7lso, Fr. Eangés is‘by Zar ths
grectezt controlling stockholder of the bank, &nd the oin=
pointnent as & directer would have becn 2 finoncial in- |
tzrest to him, cven though zmall in.camparisau with the
wmounts involved in this law sult. 258 then the fzct

thett Mr. = = = that the bank, io vhien the litlgant, Mr.

Mingoo owmed pocszibly thres-zuarters interest in i, Zw

Hh

or the controlling intcrest, war moiting loang to him up

to w2 or three hundred thouszad dollzrs. s I recall,
. b )
. s - - - - - -
cns Of Ine notesz, for two or-thiree Lusdared thouzzad dcie
- L
A4
e
.4
-

——r o m——— ., .




= S N
1 ' ( ¥ .
0 '

T8 -ue

lars, was poyatle In one year, asd whe fact thot the note \
could eesily be daminded to be pald at moturity, or exn-
teznded ot tﬁe vill of Mr. Mungss. ALl of these things, ;
and other matters, are like the sword of Drmascles, haag-
ing owver the liead of the Judge by a thia haies. I dcﬁ‘t

see how a parson in tnat prodicomont could wozribly ;

reader on impartiazl judement. I couldn't. It's ba2d, but R

P

thiz is5 = matter that cen be ralsed zt ony tinme. It could
bz relzed after Judgioent, and it would have to e done X1

over again. It would L@ just wiped out. I you have e

silier Judge heegr it, he could go over this matter, &nd
viadicete the cecisians of Jaudge Carrilio, if that is cor- ' "

ract, or rendor winatever judgment ix corzect. Thet is the l ) :

rzazcn I don't want im any wanner to make any suiing that

wruld in fnywice be construed =z elther ratifvisg ead con-

on

uniust. In ry opinicn, in other words, what I =m caying

is I 2z mot accuging = - ~ no, that's ot exzetly the word

== 1 don't mean to hold zuy of his decisionz are not oor-
zackt. I have no way of ¥nowing that. Tae fact thet they

wers courrect or not currect, in my opinion, doss not touch

Lur systen fisiLli.  Qur Couris are undsy Dresslre oud oud-
Jest to criticlzm on many things that ars gnjust. 24 our

Coarts are theo very Ioundation of our systeon Si saciety.

AffSCAeC/gxéféf"Lﬁ/ |

—_ . . L 4



. Lo .
3 1t

And iF our Courts becomz oo zu-u, then thorae 1n 10 ‘u-*icﬁ

in the land, Fnd whzre tharb is na

tho only recourse is revolutisa snd

all 92031e suffer, ¥e, as Julges, must ha like Chesny
wife, above and bayond reproach. It is hard cmouga to

y - - N i - b ot L e
render justice and meet the criticism of people on de- - R T

. ¥ - -
cislens we are called on to make that zre controvarsial,. -

withoat the burden oi anyiliing €lse that can at a2} be

estienzdbla. I like Sudge Carrille. I lave siways
Tttt N L Tt Fao e owewnns, &l L L Smaagn e

danced sa the Beach, dut ha was Xiad of caught in a el |

of circumstances that bound him in this pariticular caese. 2
So 1t will.be the judement of the Court that he is di:¥
1
quali ied. é.
MR, EATES: Pleise the Court, on béhalf of thé ;
. .
Recelver, I azk the Court to mzke £indings and CCKCi:aAﬁﬁa :
of law, -and give such notice =z is neccssary in opsn .auft _‘é N
) - at this time, to appezl the judgnent. ' )
fﬁ i | THE COURT: I cdon't kncw vhether you ch; an—-
peal it or not. I hope uda cia.
MR. BATDS: Well, if we can't, we will try tha
""" _ i —T sandzmas route, |
‘OHE COURT: I hops you can. Eitner ".r-y I gs= '
cide on this, the zppallate Court can dezclide thae opsooite.
’ -
KR, BATIS: &Snould I make & pore feormal roguast - 0 7o
3 L

N
~
o
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than I maXe now for f£indifgs and coacltcicns, or w

1
ok

i _ thzt suffiee,

THE COURT: I think fhat will bz sufficiwa

g edjourned.

poe

All richt, geatlemen, Court

-
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S - ' .- . No, 1;5%3745

CLINTON MANGES, IN THE DISTRICT COURT
plaintire . | R

Vs 229th JUDICIAL DISTRICT . - * *.

M. A. GUERRA, ET AL, . STARR COUNTY, TEXAS - . .°
Defendants - . ' - " s ggﬁ@i'.

ORDER ON MOTION FOR R
DISQUALIFICATION OF JUDGE R

EE IT REMEMBERED that oni the 15th day of January 1973:r';:
there came on to be heard before Honorable 0. P. Carrii}o, L .
Judge of the Eeéth District Court of Starr County, Texas the
motion of defendants, R. R. Guerra and M. A. Guerra that the
Judge recuse o disqualify himself from sitting in this cauée,'-

‘ and the sald Judge'o. P. Carfillo, after hearing.testimonj,
evidence and arguments of counsel on said motlon, 6n February
5, 1973 requesated Honorable J. R, Alamia, Presiding Judge of
the Fifth Judicial Administrative Judlcial District to appolnt ‘
another judge to hear and decide said motlion; and the said )
Judge Alamia appointed the undersigned, Judge Magus F. Smith,
Judge of the District Court of Hidalgo County, 93rd Judlcial
fﬁ District to hear and declde said motion; whéreupop, hearings
were held thereon by the undersigned Judgé on the 20th day of.
February, 1973, March 30, 1973 and April 23, 1973, at the <con-
' - clusion of thch hearing sald movants R. R. Gﬁerra and M, A, °
f Guerra, rested, as dld the Plalntiff, Clinten Manges, who
opposed sald motlon., The Plaintiff, Clinton Manges was given
until May 7 to answer briefs filed by movants, and the movants .
_were gilven until May 14 to file a rebuttal brief, after which
the matter was submitted for decision. On May 11, 1673, the
Recelver, James § Bates flled a motlon to re-open the hearing'
for additional testimony, vhich motion was set down for hearing,

on Friday, May 18, 1973, and on Buch date the motion was heard

and granted. : e | \3

s
&
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It IS THE OPINION OF THE g@gl{i?[:;:‘snfi.er connldering all of the
relevant evidence, the briefs ;nd arpguments of counasel, that ihe
law and facts support the motlon to dlsquallfy ; that the trans-
actidns between the Judpe and the Plaintiff,; Clinton Manges invest
the Judge with a dlsqualifying interest in the case.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court
that Honorable Q. P. Carrille, Judge of the 229th District Court
of Starr Couﬁty, Texas 1s disqualified to sit as Judge 1in the
above styled and numbered cause as of February 1, 1971.

SIGNED AND ENTERED THIS the .2 { day of May, 1973.

Atrached Exhib it 2]
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"?;le, finds that they show an zbsence of any

I WEZ PISWRICY countt

-ZRUGH HANGZS ] Sl
¥ v
Vo, ! Qe JUSTICIAL DISTLICT
N T o
. A, GULRPA, ET EL | STAER COURTY, TEXAS

O the 13th day of September 1973 Lhere came €5 0 bod

ruord the notlon eof defendant and cross-plaintifft M, 4,
fi.crre for Sumrery J"'bﬁ°nu ggainst plaintilf and croc.- )

dulendant CLirnton Fanzes in the zbove entitled and numborei

Sy
croLs-

¢zust, wherein Clirton Manges 1s a pleintiff ané a

Golendant, end K, A, Guerra i3 a delendant znd cross-

pialntilf; and it appesrlng to the court that such rmeticorn

nas Deen made in prooer Term 2nd time, za2und fhat proesers oo

4
-
<
[
K
1

tnereel nes been made, ard that the parties, ..

wi€ Clinton lianges, being the only parties involved in saiu

nvvicen, ere Zefcore the court; arnd 1t aprpearing furcher taus
Cilrton Marges has flled answers to such motions, Luo winvooe.

wdaliw

tuteching opposing affidavits, and that such BNSWErs ruve

Leen served znd are before the court, and the court havii

winzldered the plead‘ngﬂ depesitlons, record and aflflicevit .

;ehnine 1.tk
L3 Vo zny material fzet Lo the extent hereirzfier oprelliv
et this Surmary Judgnent should be rendered for def'
era cross=plaintiff, . A. Guerrs, who 15 cntitled tc |uc.
f.ignint 83 2 matter of low.

In support of thi: Judpgment, tize coult muikes tho

[

- &

Jinulngs of faets and conclusizn. of Jaw, to~vit:
1. Trzt the contosct eXecutid by Llintan
(RIS FD December &, 1970 4e o vziid coniries
Luvrrz on December o, 1%7C is o vaiid conuvrics
2. That under the terms of selld coniract, the pi o

Zlinton Manpges crall tule M. A. Suceral's place in i

/‘}ﬁ"a’c//,&/ Lxh, b/f 8 L ‘.:_?

e et e et
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ceip of H. Gu-f 1 2 Zon, &nd gu}gggshlsscq 1oy theroef ;

Clinten Funzes will be recpensible for any aurounts thot moy
Le due by M. A, Guerras.

: Lat M. &. Querra's interecst in the partnerchkin of

=3

Y. Guarpe and Son so s521d to plaintiff Clintexn Manges i1z 37.0(07.
L., fThat Clintor Manges is liable for the 17,0665 of the
irternal end externa’ debts of K. Guerrz & Son applylng to

ra

such interest of M. A. CGuerra including liability for 17.6C3

¢S 4ll costs of recelvership.

2. Trzt presurnirng the acceptance by the Court of the
cettlument contracts made between plairntiff Clinton idanges
and Lhi: original partrer. of M. Querrs & Son &s a2 voluntary : - SR
partitict of the assets of M. Guerra & Son, the Court : ‘ .,:

in agjusiing &cccunts between the partners, in case of a deli-

3
eleney, rust look First to the 17.665 of the assets of K. Guurra
% Son clzimed by Clinton Manges under the contract of lecermler
€, 1570 betueen Manﬁcs ané M. A. Suerra, before seeklng to
eclleet the 17.667 of suﬁh deficlency from the assets reoorvid

I

te K. A. Guarra as part of the censideration for sueh tzle to

Ciinton Hanges. ’

€. That plaintiff Clinton Manges in zssumirg the "tax

1izbility on any incorme %ax that mey ve due by M. A. Guerr:e ; } ;';1
cni the cale of hic Interest in the partnership of k. Guerrs H '

4 Ser" has paid tc the Director, Internal Revenue Ssrvice tig

cum of $11B,256.86, and "is lizble under said eontract <u L.¥

‘¢r roimburse M. A. Guerra for such additional tax as may be _ .

zosessed by the Interncl Revenue Service on the theery that i

W

»128,25¢.86 paid by Mangos 2z income to M. AL Guersa on withooL b
L ineomz tax is due. The ccurt finds howoever, they uoon

ditdons) essesament Clintor Monges will

o
3

e
'
]
lo)
¥
2]
b
o~
H
1A
o

e?e savisficd hiz l.loility under seid econtract insc’ur

Income taxss are concerned.

T I5 THEREZPORE ORDLEID, ADJUDGID AND DECRIED by vhe - :

n s PRSIV

court thet In the discolivtion of fiv Cuorra and Son it o

4. Gucrra be counveyed an undivided 17.665 of the undiviue? ‘ B

47"7(_3(1})@’/ E?Qlﬂ Z)I?Lq-‘,’:g | : | |
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cue-t 10 {3) o4 ninerzis ouried ; | St S PCICCI A AT R ALY o
% K
QcioLeur 11, 1969, subject Lo CJLJULORJ bz In Clinven LKono.e,
tozothor with 17.GE5 intercst ip tewn leots in Rio Grard. City
znd Porw, Texas and lands In Gollad County Texas owned Ly K.

Guerra & Son, free and clear of all internal ané cxtein2l doeun

of 4. Guerra & Son ané of all costs of recelvershln, which duits

znd costs to the extent of the lipbility thereror of M. A. Guurru'ﬁ
17.6€7 intercst, ere to be paid by plaintiff, Clinten m:nyc--

zn@ the 17.605 of the azssets of M. Guerra & Son acquired by

Clinton jianges under said controct of December 8, 19?0‘:hall

Le charged with M., A. Gder a's liﬂoillty for such interial

anc external debts and for M. A. Guerra's 1iability as to cost

of court and the rcce;ver kip. .

IT IS FURTHER ORDZEED, ADJUDGED AND DECREED by the Court
thet this order be and it is interlocutory in nature to be
carried out ard executed under direction of tﬁe Court upon
ccrpletion of the rinal zccounting and closing ol the

recelvership and dissolution of the partnership of M. Crerira

& Son.

SIGHED AND EWTIRED this 2 J cxy of &

/ - . :
Fit Snt J;yo?@"z’ ' 4 5F l 14 a0l !2 g& '
- Judge Presiding :

AD. 1972 v ro o<
: s

Laclech ) !
ﬁffi

Dlob‘bl Cl J .

U‘T Ccu e, enge ' - :

:-'—'—’-.-u":/f; _______'_,,,.mul,,' ’ : . L v

OCJ1984§/L~ .
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CLINDOE MANGES )(GCQ§?E LISTRICT (OURT
vs. § 22918 JUDICIAL DISTRICT |
¥. A. GUZRRA, ET 4L {  STARR COUNTY, T:X i
’ . ¥ Lo
FINAL JUDGYERT o R s
—————e ' :
On this the 1ith day of June, 1974 came on to be heard
}
the sbove styled & d numbered causs wherein Clinton Manges 1s Plaintiff ‘ :
end M. X. Guerra, R. R, Guerra, J. C. Guerra, V. H. Guerra, Virginia 3
¥
G. Jeffries ard H. P. Cuerra,-Jr. are Defendants, and all.'_mrties J
announced to the Court that & jury had been waived by all parties ,
and that they were ready for itrial, . :
Parties further annouwnced to the Court that all matters S
in corntroversy had GSeen fully and finally settled.
It fariher s._:\pea'ring to the Court that the receivership .t
eraated in this case 5till owes the amount of $2l1,853.95, together i
with the costs of court incurred herein. _ SR
Tne Plaintiffhas represented to the Court and the Court
finds that the Plalntiff will pay to the Receiver $225,000.C0. In =
addition thereto, the Defencdant R. R‘ « Guerra has agreed to pay ‘ : :
to the Recelver &:,935.65; ihe Deferiant K. P, Cuerra $7,002.h3; the : ) o
Defencant J. C. Guerra $3,50£.02, and the Defendant V. H. Juerra _
8.,557.67. | £
It further appearing to ihe Court that on the 10th day :
of Juze, 1974 Inierlocuiory Orders 1ere signed by tiis Court therein ' . r ,
granting titie to V. E. Coerra a certain tract ¢f land situated in ‘
Starr and Jim Kogg County, Texas, the description of wiieh is set '
¥
forth by nects amd bounds in the Interlocutery Order and granting: %
to . P. Guerra, Jr. certain lerds situated in Starr County, Texas
as descrived in Exnibit & to said Initerlocutory Oréer, which -
deseriziion and orders zre macde a partof this Judgemernt by relerence i
for ail purpcses. "
It is therzfore orcered, acjudged end decreefi that title ! 3
vests irn Virgil K. Guerra and wife, Iydia Cuerra to the 11,L560.L ‘
zcres of land situsted in Siarr and Jin Hogg County, Texas, and ‘ :
parcicwliarly descrited in the Iaterlocutory Order sigrec aid ] ! ‘

entercd on 'ihe 10th day of June, 197L.

-

Ndfached Frhibr& #7 -



It is therelfore ordered, ﬁgﬂgbs_g-ana decrecd that title vesis

. v mEQE o Yo itz i

in“H. 2, Cuerra, ¢r. +to the. 7595. L'l: acres of lard situaied in Starr =€
o
b

-#izg County, Texas, ard particula “ly cescribed in tl*e Inue rlocutory
Order signed ernd entered on the 1Gik day of June, 197Th.

It further ezpearing to the court that ihere was conveyed
to the plaintifl Clinton ¥anzes ceriain tracis of land situated in Starr
ard Jim Hogg Courties, that the land so conveyed to the-plaintiff by
the defendants in this cause is particularly described in trat certian
deed execuied by Ja es S. Bates, receiver of M. Guerra and Son, a
partinarship, J. €. Cuerra, Vn_rgii‘l'. H\ ‘Guerra, R. R. Guerra and E.P. Cuerrs,
Jr., ard dated Auvgust the 20%th, :.S?i?[t“ ‘tEa\. said deed, together wih the

. deseription thereef has been duly recorced on September the 7ih, 1971
in volure 60, pages 3L1-353 of the deed records of Jim Fogg County, Texas,
end aiso recorded in the ceéd records of Starr County, Texas on September
the Etn, 1971 in volume 359, pages 622-53kL.

It is ordered, adjudged end cecreed that tha receiver's .ceeds
ac herein ghove described to the plaintiff Clinton Maipes, ve =4 they
are heradby ratified and confirmed by 'the_z court.

+ further appearing to the ::ourt that the receiver, James
S. Bates, together w th the plaintirff Clm’c.on ¥emges mad defendsnts u.' C. Guerra
Virgil H. Guerra and E. P. Guerra, Jr. execl.ted & degd to Re R Guerra
of ceriain properiy situated in the County of Starr, State of Teras,
and being pariticularly describecd in said deed, which deed contairs
13,269,559 acres of land, which ceed has been duly Tecobded in vo;waﬁr_,
pagest 35-LAA___ of the deed records of Starr County, Texas.

o It 45 therefore ordered, adjudged aml decreed that:ihe. sz
recelver's deeds as herin abeve described to the cdelendsnt R. R. Guerra,
be arnd they are hereby ratified &nd confirmed by the coust. .

4 furiher appearing to ihe ccurt that & rineral deed was
executed by ihs plaintiff Clinton lMenges on the 16th day of March, 1571
to the delendamt R. R. Cuerra describing certain mirersls sitvated on ihe
lend in Starr County, Texas, wvialeh larnd ard nizersl musrésts therein is
mere Dally described in thet certain deed dated Faugusi;20th,-19717:,

execuied by Clinton Hanges to R. R. Guerra and filed of rescord on ihe

2=

Afﬁzaheqﬁ E/(A{f:,,-f-ﬂ‘,?

et R



Tth cay ol Septen ui..f’ 1971 in Voiurme 359 at pages L_~0L3 of the deed
records of Starr County, Texas.
It is therefore orcered, zdjudzed and dacreed that the mineral

deed herein above described to the Defencant R. R. Cuerrs, be and it is o

hereby reatified and confirmed by the Court

The Court further finds that each of 'Lhe farty Deferdanis,

[

save and excepi Virginis Jeffries, in all traznsactions vith the Plaintiff’

Clinton Manges reserved unte themselves their -es;:ecuive irterest in one-nalf
of the minerals under the ranch lands and 21l of the fee simple title to

all of the tovn lots in Romz znd Rio CGrancde City, Texas and to all

Colizd County land ownmad %y the partnership of M. Guerra and Son; the
Court finds that the Plaintiff has made no c¢lainm 1o the interest so

ressrvad by ihe Deferndaris R. R, Cuerss, M. A, Ouerra, #. P, Guerra, dr.,

J. C. Guerra, Virgil E. Guerra and Virginis Jeffries, the sald Virginia

Jeffries reserving wurnto herself one~fourth of her percent of the minerals

urder the randh lands and reserved for herself Lex percent of the fee

simple title in the tovn lots and Goli ad County land owned by M. Cuerra

and Son.

The Court further finds that the Plaintiff Clinton Hanges

Zd aecuire the right to make and execute, without the joinder of said

¥. Cuzrra and Son, all leases, permits, unitization and pooling

aprecements and division arée~s therefor, for the exploration for ard pro-

duction of oil; gas, amd otler minerals, provided that no such lease

shall reserve less than ore-eight {1/8) of ts oil, zas and other minerals

produced as a reyalty, but the righi reserved in X. Guerra and Son, e

pertnership, ineludes the right to participate and shnre as its interest

may appear In all bonuses, restals, royalties, overriding royaliies

ard payrernts oub of production; horever g1l of themineral rights in and

to the town lots in Domz &nd Rio Grande City, Texas, and any and 211 real

+
estatesitusted In Golisd County, Texes belong exelusively to the surface

crnersiin, The Court further Iinds that the fellwowing parties have itha

[ T

in znd to ithe ebove describad mizerals vnder the

-

pereceny Luterest
; fent pm : DPuben 2. Guerrz 1E.557%. Visdl . Su 1C.6ETE
Lereina®ier ranch land: Ruven 2, Guerrz 1E.567%, Virgil 5. Tuerra 10.6&7%,
. P. Guerra, Jr. 16.667%, Joe C. Guerra 16.667¢, . 4, Guerra 17.6577,

Virginia G. Jceffries 6.6325%. The Plaintiff Clinton Mmpges has acquired

£ the interesi formerly ovnmed by Virzinia Jefries azd

{illy percent

nterest 1s the cbove described minerals is 6.8325 percent

*
ke

is
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TGRIGHD
I% is therfere ordared, adjudged and decreed tiial the

folloving parties er the ewners of i‘ifty percent of the miierals wider
the ranch lands owned by K. CGurra Bnd Son sitvated in Sterr and Jim Hogg
Counties and their undivided nlerest is setforth by percentage following
ihelr names, to-wit: '

fuben R. Guerra 18, 667%

Virgil E. Guerra 16.657%
E. P. Guerra, Jr. 16,6675
Joe C. Guerra . 16.667%
H. A. Guerra 17.6675 -
Virginia G. Jeiiries 6.63255
Clirton lManges 6.8325%

ard 2re ovmess in the abeve mercefiiagzesof one-rald{1l/2) of ihe minerals

agequired by M. Guerra and Son under a ceriain deed from Eor.:—.ce r. Cuerra

. to M. Cusrra and Son Gated December 13, 1956 as recorded in Velume 220,

gegirming a4 psze LLE of the Deed Records of Starr County, Texas and in
Volume 37, beginning at page 393 in the Deed Records of Jim Hogg Comnty,
Texas, SAVE AXD EUCEPT subdivided city and town lois in Rema and Rio Grande |
City, Texas, ari any &nd all real estate situzted in Goliad County, Texas.

It is i‘urther ordered, adjudged and decrsed that the following
Defandants own the percent fee simple undivided interest irdicated after
their names, in amd to the subdivided city zrnd town lots in Rome and Jio

ded il Ledd an Joliid Comedy Trosd WV}

Grarde City irn Siarr County, Texas,”owmed by the parinership of K. Guerra

and Son:

fuben R. Guerra 18,8865
Virgil H. Guerra 16.667%
¥. P, Guerra, Jr. 16.6675
Joe C. Guerra . - 16,6075
¥, &. Guerra 176605
Virginia G. Jeffries 13.6673

It further appearing to the Court that all partles have agreed
that each of the actiors and eross-actions filed by the Plaintiff and sach’-
of tre Be-enda.nt.s against any party in this case be in all things dismissed
with prefudice. )

1 It if further ordered by the Court that the sur of 33,615.Ch
acv oo Eesoslt with the c¢lerk of this Courti &nd representing a tender of

shut iz gas royzliy made by Jalze L. Hamon on the 9th day of Iovember

Attached Echiprt-e9
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1973, skall remgin on du,os“ with the clerk viihout prejudice to the ;

ripghts or elaims, if any, of *..}'e parties herato until a determination

is padeol the ownership of such fund and the iniervention of Jake L. :

Fzmon filedin this cause on Kovember 9k, 1973 is hercby severed
as a separate cause of action and is 1o be desipgnated as 3953B.
It is further orderad by the court that the receiver,

Jares S. Bates ard his attorney, Dennis E. Fendrix, be paid the

swms of $50,000.00 and $10,000.00, respeciively, for the services
rendered by trem herein since Janvary 7th, 1971, and it is further r

ortersd that the receiver, uvoon receipt of the funds hereinzbove

ordered to be paid by the parties, disburse same for payment of the
foiloving listedelaiss: ) ’
J. C. Guerra $1L3,1{8.96 _ ‘ ‘ S
G & G Tusber Co. 1,363.11 : " T
¥, T, Shropshire ' 1,250,0C H
Estate of J. E. Guerra 18,862,685 -
Tstzte ¢f F. D. Cuerra 7,2L1.05 i
Armalfo CGuerra . 500,00 o
Frank R. Iye, Jr. ) 693.36 ot
tes & Hendrix 3,836.52 o
friuro Z. Flores 1,000,080 )
Pichard L. Strawn 3,897.96 !

together wWth all eourt costs heretofore incurred hereinj; and it is e u*

furiher ordered that any furds then remelning en hand shall te divided : [

equally between J. C. Cuerrz, H. P. Guerrs, Jr., Virgil H. Gl}e.:'ra

ard R. R. Guerra. V ' "
I+ is further ordered that upon full payment by the

perties ol the hereinabove s;:.ecified suns, the payment by the

Receiver of the hererla'bove listed claims and expenses, and the

divisions of the excess or surplus, if any, itle -Receiver, Jares 5. '

Eates, and the suretles on his officiel bend be md they sre hereby

“ile&fivd &d discharged;and the partrership of K. Cuerra and Sen is terminated and
disscived.

SGhaD D .c,..u..RZD tais “ne 1llth day of June, 1974
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P T ome of Amencas olclesl and most powerful pofltn:al madzlnes now v 4
CeTn " faces a new crisis and struggie for survival, CoaTe ey
- Located in Duvat County in South Texas, it dates back some 50years R

' : when a man named Parr was labeled the first “Duke of Duval.” B !

The veritable pofitical and economic empire, dominated b{ t'!;\: Par - - -
a state -

..,2'

s -7 family and its assoctates, has survived the onslaughls of tedera
oo - . guthorities for decades.
* . - - HNow the "Dukedom” is in trouble,
: B Gearge Parr, the current “Duke.” drew 2 5- -year sentence for income R \
. tax evasion, His nephew Archer has been sentenced 1o 30 years for par - RN
|

. Both cases are on appeal. i

. ‘Dallas News readers will get the dramatic story on what may develfop SR
) _ln!o a polentialiy violent slruggfse for survival in “Duval: A Troubled Duke- -
dom.” The report by a team of skilled writers w1|l be coordinated by senior

polmcal analyst Foberl E, Baskin. - T - .

: The senes wdi unoover answers to many axp[oswe queshons. - _' B T

Lk How did the Dmla! Dukedom begm?

" v -What effect will the federal convictions of George and Archer Plfr '
rhave on thelr powertul political machine? g

'. * Who ls the genuine mystery man emerging in the Part story?

. What are the facts behind thé bizarre story of the alteged ludlcla!
~persecution of the estranged wife of Archer Parr and her subse-
fquenl sulcide? .
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"

A team of veteran Dallay J\fewn

. reporters, headed. by senior poli-

« tical analyst Robert E. Baskin,

. apemt wiceks -digping through ree
cords and interviewing kKnow!l |
edneabla towrpes in a compreren-
sivc look Gt the troubled duke

‘. +dom of Dwvol Tounty, Bam Kinch
J7. of the Néws' Austin Bureau,

- paditicn! writer. .Carolyn -Baria
. and investizotivs reporter Daw

i * MeNeely Soinsd Baakin in prcpar B

" nd ﬂm drwnuttc:'r;art ! ?'

: wBy(ROBERT r,msxm ;

' : The Duchy of Dmml helizvad-tobe
*the -oldest palitical machine in the ny-
fﬁmnndnnewhk'hhalmamgedtum 3
”_\"lve !homslaughtsdfuhnllndm
am.!mnﬁu for decades, todayv-is ma “
tmw crisls’ and strupgling-for qurvival,
“This troubled - dukedom, which hal
held -yway im"uo many yearam-lhe

‘mgsqtﬂte-lnd caCtus. pountry -of “South |

" Dnllas, Texds,

.

P

h Roie

_.Elnulﬂad - 458128

-
&3 - J Texas, in.fhe last fewnmonths has had '
:‘{' -shau.enng blowsto 8 poveer, Dur it<4s
7% | -Banging - e ‘tenaciousty, . asdt. aimays f
L hl&dh'mumﬂuﬂimrnm

‘;-‘g; \newcnnvmi:ms.;.n theu,urts . _,.-‘\'
“i2 |17 DUVAL-COUNTY,- statiatically,oda

gf

r not impresalve:; ..Lylnghﬂween Sa.ﬂdn-
tqnin “and _Bmﬂm}?ﬂl&.‘ ft-constats of 1. s
'BI4 :squary milés and an estimated pogp-
ulalon o' 1972 of enty 12,700, Bot 4t bax 4
Fheen’ 2 -power *In state politics at times

that bas surpassed that of Texas' mwét- |

sopolian Tenters. Its’ teptacies have -
bma_ched fo. Austin and even to Wuhing- .

b, ok oA et = sk i

: tmarked wver the -yeary
. fvote trauds, embezziement of public

+* |- % This epring trouble 4=u-_:ieamy.m':

- puppealed. . e

il

e
'T " This s the feudal domain of the Parr

Iinmily—lhe Dukes of Duval.- -
3 It-1s here that. the “dukes have
3 Teigned since 1912, with their iofluencs

' and power spiiling wover inio neighbor-

iing counties. The reign hAs been
by claims .of |

funds, ‘gunfire from the ‘‘pistoleros”

o} lcan-Americans #ho constitnte the vast
jority.of the_ citirenry. —
the’, Parr regime: - IO

- George. Parr, 'n 1he miiug "du.hu
was convicled of income tax evasim on
} May 4in federal court in Corpus Christi;
and sentetced o five years. & prison
and a sutm tmc m case -has heeu
-, ..v .
.. Archer Fa.n'. 48. the hurappure.ﬂm
'the dukedom, ~was~ comvictéd o0 #ix
mtsofperjurgm federal court io-5an
. Antonlo May # and senienced to 30
“years in prison;and fined $50,000. Thix
l:.nmi:llon im Mlbeanlppu!ed.,’

BB'IH CASES arnse vt of imegular—
Mas in¢he-handling of funds of the Du-
3 vn! County Conservalion and Rechrma-

1
1
1
+

'.

3 fian “Tistrict, the “wader yuppher-to

much ol mm;uunq
ForrGeorge ,Pm 1: “way the ‘!hh\d
tims §A his rrbulant career that ke had!
Y 'been ;convirted  in-a -faderal coard. Bug
“these aclivas have-oot deterred hins. On” ¢
v & 1BM Inceme $Ax eonviction, on wiich
hcﬂwed nine months of & 2-year term,
he- uitimately -raceived 2 pandon frem
,Pmsidenx Jrumen in JMd5,_Hix conyic- i

.

-

tion in 1955 on mail frand t connection
with funds of the Benavides School Dis-
et was feversed by.a 63 Supmne
vCourt -decislonn 1960,

The Pur mad:inomdmndt!nwgh
'll.! of this,

Butmday tt4s 1n u'nnb!eunuh any
_{t han ever ueu befuns- wbi:s th.lt

+ 4 kwho. have “reputedly enforced -the Parr nvolve ‘the bﬂiﬁﬁ of s .
! vudicts,"ynd a patenal rule over the Mer- Ndnme

¢ talters, perscnal trapedy ~and ath
* emergence=ol-a Frange, vew r:’ce b
-lhe ﬂu:h’”'l'e:u pgwe: mmu v
k - HERE "ARE SOMEoH.hee!emmm
&r-Ihe pollﬁnl leaderof the. Carrilk
- Jamuy, former State Rep. Oscar Carri}
iAn,owha termerly boasted of its alle
F piance 18- tbe?m forrmreeganen
: Hons; it penly declariop that he will
L'nke -ovetthe eind in Duvel. His defs-
jtion from zhe Parr machine poses tbe
proepect -of -inceose patitical eonfiint.
- - The tragle suickde on June 13 of Jody
b ABTIN - ParT, whowins-eogoged in a hit-
HU ~dhvproe - Lase With -Archer Pavr,
shocked “South - Texas. -Her a
' chareed-1hat the had been the vicdm of
Frfuctont hermasment” by, a disimibt

| udee ‘r.mcu, ‘to the Parrs. Before ahe
.dmn

"Tur‘ Parr hﬂd been impm

PrAd c! hcr legal m}e_ ﬁ

5 GENUUNE Hystery man vow fig-
1725 heavily dn the-Parr syuggle, for
survival. He #a Clinton Menges, who in
-retent-yrars has bai phencmens) busi
TS BUccesses M South Texas, inclid-
ing !he .mkaover vf -th prungmus

-
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Manges is a large proptriy owner in
a surrogate hasis if the Parrs po

Duval County, and he has become a
cloge friend of the Parrs, pasting cash
bonds for them after their convicticns -
and lending them money, There [s talk

Groos National Bank In San Antonin,
that he may take over the dukedo

4A The Ballas fEnmlng ¥ews

prison. Needless te say he has incurred

:
na\!

middle 18505 there was every Indicatian
that this Nambovant and ruthless

chine had been des

power '
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Sunday, August 18, 1974

Lt

rroyed. Georpe
. Ses Pnrr_a Tl_irl\'ed. Page f“‘

had been convicted of mail fraud. his
- ranch had heen placed on the avcticn
. black 1o setile income tax liens and he-

.

T,

=Datizy News Siaif Miy By AGWINAA Heots.

" The Duchy of Duval and Its Satellites

The heavily cross-hatched lines show Duval
County, seat of the Dukes of Duval. The dotted
counties are those which have ‘been under the in- ~
fiuvence or domination of the Parr family at oné.

time or another in the last six decades Kleberg

Parrs Thrived Under LBJ

- Contipued from Page lA

was under contituing attack from then
Gov. Allan Shivers and then Auy. Gen
Jolm Ben Shepperd.

BUT THE TIDE turmned when the 5u-
preme Court reversed bis mail fraud
coaviction, and when a new Demacratic
administration ok power in 186,
George Parr, the “Mr. Democrat™ of
Sauth Fexas, begen to function as he
had in the past.

Unquestionatly, his long friedship
with Lyndon B. Johnson helped restore
him. it was the Parr-controlled votes ic
Duval and peighboring Jim Wells Coun-
ty that gave Johnson his 87-vole margin
of victory over Gov. Coke Stevenson in
the 1948 Senate race. Even though there
was a loud cutery over the election,
Johnson was appreciative io Gecrge
Parr. He fel strongly that the mail’
fravd ‘charges 2gainst Parr were
drummed up by his own political ene-
mies. Somie say he cctually “lobbied™
the Supreme Court to reverse the deci-

Be that as it may, the Parrs were re-
tomed to & measure’ af respectability
during the Jobnson Administration.
Archer Parr was a ¢onspicuous figure
at the Democratic National Camvention
in 1964 in Atlantic City. No federal ac-
tions were brought against the Parrs,
as they had been in the Eisenhower ad-

‘ minigiration and eventually were o be

in the Nixon administration.

TODAY THE Duchy of Duval mani-
festly Coes mot have the political power
i once held, I does not have friendsin

_the high ranks of the Democratic Panty.

any longer. And i does oot cymmand

35 many voles in South Tex.as as it once -
did. . " aues

But s cnn:rd iz not shattered yai.

" George Parr still retains the loyhlty of
the Mexican-Americans. Archer Parr .

condinues on as county judge of Duval

County. Reldtives and friends hod key-
" spots in the coumy s polmcal struciure.
“Over the' ‘Jears every imperiagr-

state " Democratic political figufe has
had the sapp~ri of the dukedom ot one

slon,

Lal ubeb s aln cae SO NS

and Kenedy Counties, in white, are the domain
.of the famous King Ranch, The lightly eross-
‘hatched counties, Jim Hogg and Starr, are still
a part of the Parr dukedom.

time or another, The Parra have played
their cards caretully, usually managing
to go with the winners, although their
support of Ralph Yarborough and
George McGovern in 1872 may seem (o
belie that. Essentially, they have been
loyalist Democrets withowt any particu-
lar idealigy, cxoept perhaps that of feu-
dalism in their own realm.
. Times have changed drastically

. mince Archie Parr, the first Duke of Du-
. val, established his rule in 1812, During

the 1000s and 15005 most Texans viewed
the vote returms from Duval County
with wry bumor, Bul they could be de-
. cisive in a sate-wide race, a5 they
proved to be so dramatically in 1848.
JElection reforms are siowly having an
effect, even in Duval.

> TODAY THIS FEUDAL remnand is

Iotked in crisis. The story of its exisi-

ence and the principal characters in it

is one of the Intriguing political stories
' of our time.

’ MONDAY: Archle Pary, the frst
Duke of Duval and the beginning of 2
dynasty.

B ..\ﬂ._usw
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'Archie Founded Dynasty in 1882

The Parr Empire be.cums a Teras
legend aw ita porwerful leaders played

© o decisive rols in giate polities. Not,

ar ¢ resull of convictions In federal
courta, [t faces Gn umcertmin frtiere,
Thia ta the second report in o 7-part

aevien,

By ROBERT E, BASKIN
On Oct. 18, 1842, o!d Archie Parr

" died at the age of 81 In Corpus Christ),

The ‘Assoclated Press story telling of

- his death was & briet one. It desaribed
- him as "*a colortul political tigure™ and

" former_state senator who was Instre- -

mental- in establishing Texas ALI Col-
lege al Kingsville and petting a break-

- water for Corpus Christl,

There wes a Iot more to Archle
Parr. He was the first Duke of Duval,
the founder of a dynasty that has held
vast politicat power n South Texas for

more than 60 years,
TODAY IT Is & troubled dynaséy »8

" the first duke's som, Gearge Parr, and
[}

tha helr apparent, grandson Archer
Parr, struggle to hold the powers of the
dukedom together in the face of federal -
convictions and other legal and polltical.
Ertanglements.

Qld Archie, the records show, never
bad problems of such magnitude. From

DUVAL:

A Troubled Dukedom '

hie takeover of the Duval County gov-
ermment in 1912 untit his death 30 years
fater he ruled with a benevalen: despot-
Ism that was never challenged effec-
tively, There were Irequent charges af
vating Irregutarities in Duval, but old

* Archle was always nble to beat them

doawn,
The Parr saga really started ln 1882
when  Archie moved from Calhoun

26T uj 208 -

Cuunty to Duvnl to take a job as a
ranch foreman, He quickly, began to
take an interest in the Mexicdan-Amerl-
cans who warked for him, He befriend-
ed them, he learned to speak Spanish
flugntly, and he came ta be regarded
not 8s & “gringos™ or an “Anglo' but as

one of them. His descendants were tg
{ollow the same pattern. .

Gradually, Parr became involved In
county politics as he acquired ranches
of his own, and he seemed to have a
knack for power,

STRAINS BETWEEN the Anglo-
Amerlcans and the Mexican-Amerlcans
had been increasing tor some time, and -
they came to a head on May 18, 1912,

when a band of Anglos shot down three
Mexican-Amerleans at the Duve! Coun-
ly courthouse fn San Diego.

A bliter interracial feud for power
developed, &nd Archie Parr took the

-glde of the Mexican-Americans. By that

time he was already a county commis-
sloner and was learning the ropes of po-
Htical power. He counseled the Latin-
Americans not fo retaliate with blood-
shed. He knew the answer to their prob-

" lem—It was through the vole. From

that time on he was master of Duval
County.

Prior to 1912 electlons In Duval
County had been clase contests between
Republicans and Democrats. Now, with

Parr in command and directing the

Mexican-American vote, it became lop-
sidedty Democratic and has remnmed
so to this day.

Soemehorw Parr's benevolente waned"'

as hls despotism. increased. He em-
ployed “pistoleros” to keep his sub-

jecta in line, Tax money went Ino the
pockets of the Parr machine members,

Price 10 Cents -

and thiy was evenluafly to lead to the =

income tax conviclion of Geerge Parr,
in 1934 following a check of his 1928 re-
turn,

But the Mevican-American voters

- through all of ikis cominued to do

Parr's bldding at the potls, Tn 1914 Parr
was elected to the State Senate, and
four years later he was (o [ace his first
vote fraud challenge.

HIS OPPONENT in 1918 was D, W.{(3)

_Glasscock in the 16-county district, and £

returns fram 15 counlles in the Demo- o

cratic primary gave Glasscock 6,450

_wvotes to Parr's 5,207. But then the Du-;

val County vote came in, end it was
1,303 for Parr to 23 for Glasscock, giv-

_ ing Parr a 118-vate margin.

Seating of Parr was challenged in
the Slale Senate, but It voted 16-14 i

Seo Elecuuns were, Page oA
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‘The Du\al Cuunty Courthouse, center of the
*iempire of 'the Dukes of Duval, It was erectzd
in 1916, folur years after Archie Parr launched

'Elecﬂons Were L0p51ded

—llp

Contineed from Page 1A

:wt him, and that was the end of the
Glasscock affair, despite abundant evi-

Lhe ‘Jﬂlh!ﬂ mornmn ‘\1‘1'1'5
oL BT

dence of highty irregular voting activi-

ties.

-7 The Parr-Glasscock vote was a typi-
eal one for Duval County for many
mrs In 138 the coun'y gave Lyndon
B.' Johnson 4,622 votes to 49 for his Sen-
ate race oppoment, Coke Stevenson.
Johnson won the statewude electica by
cply 87 votes.

“ IN LATER years the Duval votu
were not as lopsided, but stilt of consid-
erable effect. In 1956, for example,
«hen the Parr machine was at low ebb,
it was sble to deliver 3,523 votes to-
Price Daniel i»n the second Democratic
gubernatorial primary to 1494 for
Ralph Yarborough, & margin of 2,029
vates. Baniel cerried the s:ate by only
3,141 votes. The Duval vote betped im-
n_:easm'a.bly in that victory.

George Parr, the second duke, wha
'm; then in charge, bad learned his po-
Hm:al lessgns well from his father.

« In 183 Archie Parr lost his bid for
mlacnnn to the State Senate, and the
a:lem came as the result of ratherin-
Ceresting circumstantes.
¥ For years (he Klcberg fomily, owe-
rs of the fabulous King Ranch, had
tought propasals o build a staie high-
way Shrough Kenedy County'ta comect

. the Corpus Christi ared tore direcly

\ch the Rio Grande Valley. Parr sup-
ported the Klebergs. But the people of
Souih Texas favored the highway, and
Farr was defented by Jim Neal, anoth-
Br border country rancher.

*7 This didn't diminish the duke's'pow-

o e L R T

"a

but the sizable fortune left to George

Wl e R,

er in Duval and several neighboring
counties, however. Although he was
turning over much of the conduct of the

.dukedom’s affairs to son George, he

remained as the man to whom the

. Maxican-Americans looked for polit-

lcal guidance and also for occasional
welfare benefits,

As siate senator, Parr's influence
was sirong in just abour every South
Texas county, including Duval, Fim
Wells, Jim Hogg, Nueces, Brooks,
Starr, Cameron, Hidalgo, Webb, Willa-
cy and Zapata. But in later years the

"power of the Duchy of Puval dimin-
Jshed or wanished in many of these

counties. Today only Duval, Starr ard
Jirn Hogg counties are considered solid-
1y in the ParT domain.

POPULOUS WEBB County (Lareda)
is ruled by the Mariin and Kazen fami-
lies, whovhave frequently had identical
interests with the Parrs, but whose ma-
chine is considered more respectable.

Two other South Texas counties, Kle-
berg and Kenedy, are dominated by the
Kleberg family's vast King Ranch op-
eration. .

In 1927 Archie Installed san George
as county judge of Duval, ao office
where power and control of L8X reve-
pues can be expertly handied. Today
Archer Parr is the county judge, and

"his operatons: have followed rather .

closely. the model set by his uncle,
Georpe 'Parr.

Archie Parr acquired Targe land,
catlle and oil holdings during his days
.as Duke of Duval. These were inherited
by his three sons and fwo daughters,

WBULIME T, SRRy AV AvEE

—Dplas fiaws Stalt Fhats by Dava McHeely,

his pclahcal machine, and has served as the focal
point of the Parrs' control since,

Parr was drastically reduced in ;he

1850s through income tax liens and liti- -

gation af various kinds.

Control of judges, disirict atorneys
and grand juries was always claimed
by many to be the Parr technique of
avolding prosecution, This worked weil
in state couris. But the Parrs were nev-
er able to block federal prosecutions,
which ted ta convictions of Gearge Parr
in 193, 1936 and agaln this year, and of
Archer Parr, also this year.

One can speculats on how old Archie
might have handled the problems that
have befaiten the Duchy of Duval to-
day. His times were simpler. He couid
have ordered out his pisioleros to quell
the rebellion of the Oscar Carrillo fac-
tion which has defected from the Parrs
and hopes to take over the duchy. And
in his days there were no fast communi-
cations, He could bave settled every-
thing speedily before it became known
in the state press, After the fact, his be-
nign presence might have been persu-
asive (o those fnvestigating him.

BUT THERE ars holdovers from his

day. Only a lew maniths ago an sutcmo-
bile dealer in San Diegv raised his

- ¥oice againat the Parrs. All of a sudden
"his water was cut off by the Parr-con-

trolted Duwal County Conservation and
Reclamation District; and. & remained

reut off for 11 dayx without explanation,

Subsequantly, a few shots were fired in
his vicinity out in the countryside. The
message was quite clear

0ld4 Archie would have joved that,

TUESDAY: Qenrge Parr is stlll the

- #Duke of Duval” but the Parr political

machine Is up against the ropes.

.. [P S
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Like Medical Miracle = R T
Parr Empire Somehow Avoids the Grave

= - i
550 Thied 1o a Seres”

[)
*._{ By SAM KINCH JR, '
S Werier of The Nowy -
** | SAN DIEGO, Texat-Pefe
_ ple have beei frylng for af
* +lenst two decades to declare
w:the Parr polltical machlre’
fdend in South Teras, -
+=IBut like a° moderr-day.

. t=hedical miracls, the corpss|

< dlwaya geems to mvold the:

% frave, bang on by a thread

%nd then regdin full use of

_Z3ts organs. Even toddy,ithe

smoaching and ite .economie

% Mnderplanings ‘are altve and

:Well, though its area of op

~pration has shrupk from-

s, years past. . o

The collapse-rasurrection

~ cycle has happened several
times over -the.. last 50
years, and some Duval
County political observers
think ! Il happen agaln

' in the futuré—desplte the

! Parr family's current legal

: ‘and fikeociat -problems. «

« George Berham Parr, the
aglng »“Duke  of * Luval™
kingpin of the machine, was
sentenced in federal court.
May 4 w 5 years' hard
time, 8 years' probation and

-2 314,000 fine oa twd counts
of Income tax evaslon. .

-ARCHER PARR, the Du-
val County Judge &nd'
George’s nephew would be

= the helr epparent to the po-

LT A

=iticel throne. But
_convicted May 9 on six-
« counts of lylng to & federal
. grand jury snd later was
septenced d0 30 years I
ﬁ’““ aid o $50,000 Hine,

Both convictions are on
" appeal, of course, And noth-
Ing wilt be certain untli the
* mppeals wre settled. ,
. But for the time being, at
least, the. Parr machine,
with all i represents, Is up;
aghinst the ropes. .
, Federal Investigntors are
sstlll combing South Texas,
I;f,»'),.‘hate agents aren‘t lar be
¥ ;hlnd. More criminal indict.
“ments against Parr opera-
tives, are expected,
-evenforlly, and clvil litiga.
tlon over property and ff
_nances probably will occupy
! the machine and its lawyers
-for yeers. ~
Bankruptcy, at least in &
- technical sense, 13 & very
real possibility for Archer,
.despite hefty lists of assels
and a legacy of wealth, In
additlon, If George and
s Archer convictons are up-
held on appeal, they will
both lose thelr remaining
visible means of suppti—

“their law licenses. !
3

TO MAKE matiers worse,
In the wake af the receni

e was '

!

I mies—congervative

standals—though they aren’t
called that in the Duval
County .area—a pelitical up-
rising may be in the works.
The revolt agalnst the Parr

system, now in Its Infanty '

but at least out in the open,
comes both from within the
machine and from outside,
For  ‘Tdyear-old George
Parr, who has seen and
done & Iot In his colorful
$ife, It must seem lke &
late-night black-and-white
movle re-run.
:.An short a time agoasi?
wyears, literally hundreds of
Indictments were pending
against hlm, his close assp-
clates and' their underlings.
Now, as then, he considers
.pis time in court harass-
ment by hig political ene-
Demo-
‘Mtats ot the state level and
-Republicans st the federal
Tevel. :
21And Tow, as then, he
Yows to light to the end.
‘t‘History  has proved
‘Hearge Parr a hell of &
Highter, even when he lases,

L HE ACTUALLY spent
pine months In Jail one time
—ag A relative youngster of
a%—but he has probably
avolded  other  passible
prison terma and he han
khcen able to laugh off such
Enitpicking convictlons as a
$150 fine lor carrying a pls-
tol. . . )

s iParr came by, his herl-
tage honestiy. His f{ather,:
the late Sen. Archle Parr,
began to Set up the ma-
clne In 1012 as a fighler,
* Archie Parr was a strug-
gling, though nat poor,
“ rancher in his late 40s when
he lought through a viglent
loral political struggle Yand -

emerged 83 peacemaker
‘and pudlic protector, partic-
ulatly . of the Mexican

+ American majerity in Duval

County. Archie wasn’t are.
former, to be sure, but he
treated the Chicanos fairly.
“and with respect. .

He  also got rich—whichis -
anc:her part of George -
Parr's herltage.

At various times, the-
Parr family has been rich
because of il .and. gas,”
“ranching and bankng—even’
beer sales. They have lost
money, top, [ika when'
George declared bankruptcy
in . the mid-1950s and
dropped between $3 milllon
and  $5 millien. On  the
whole, though, the family
had prospered progressively
over the last half-century,

But getting rich &lso can
mean getting (n trouble.
For Geotge, Bn lncome (ax |
evaslon convlction (he ac-
walty pleaded  guilty)
brought 8 9-month confine-

ment at the El Reno, Okla.,
federal reformatory, from
Tuly, 1936, to Apsil, 1037, He'
asked for a presidentlal °
pardon , from Frankln D
Roosevelt In 1943, but didn't
get it umll Feb, 20, 1948,
when Harry Truman con-
sented.

On ather occasions, how- ®

ever, George Parr was
more  forfunate—in  part,
some Say, because of his
political connections. ... 1

ONE TIME he was can
victed, along with some co,
1 . b
horls, of raiding the Benm;-r:
ides -School District for '
alinast a quarter of a mition
dollars, But’ the .U.§. Su
preme Court snid thad while
it was imbezziement, It was
fot mail fraud, as had beep
charged. Anather tiree, an
lncfgme tax evasion charge
_was dropped when’ Parp
proved he had made gne
small interest payment gn
quarter-millfon-dollar “loan"
from  the Duval County
Road and Bridge Fund that
hes used ta buy a ranch,
0 Part has had his

and downs in fhe cou:flp:.
But with a few exceptions
and for only short periods of
time then, his political con.
trol has not been seriously
shattered or even signifl-
cantly reduced.

And it I3 a system of total
control, Dissidents are al-
lowed, but they are rela--
tively Ineffectlve when chal-

' lenglng the eco-political
, powser of the Parrmachine,

In 1949, however, an Alice
, redio pewsman. Bill Masaon,
i was gunned down when he
I got too explicit about cor-

‘ ruption 1n Duval and Jim .

Wells Countles. Three years

later, an antl-Part lawyer's -

- sgn was mistakenly killed in
an ambush aimed at the
tather. The Parrs were
never implicated.

* " But the violence has dwin-
dled over the years. Indeed,
In regent months the only
shooting intidents with polit-

ical overtones apparently .

. have come Irom George
Parr. | himself, harassing
young people who make

~ him nervous. (The gunilre

. has not been designated as
{ ‘fatal, obviously, because
} marksman.) .

No, . the Parr operation

doesn’y rely on physical in-

Laadl%

. timidation for 'ils succesy

! parr reputedly Is an expert,

any more. It relies almost

entirely on the ability to
pse pubiic money lor private

. and palitical purpases.

| -CALL IT corruption, for
_simplicity, and you won't be

far off. But the Parr people
and their supporters don)

sce it that way, They sce

as a feudal system in which
the publie purse is, rightly,
controlled by a small group
for the benefit of the mas-
ses. The idea is 10 keep the
peans happy and, thereflore,

| under the thumb of the pa-

tron.
George Parr has glways

considered himsell a liberal £

— &

But it 1z not Ideclogy 1thal
makes him tick. s 8 gendD

uine love for his mostly -
Mexican-American subjects
. and an earmest desire to be
. as rich as possible while

still. sharing .the cruml
with, them.

He has succeeded enor-
mously—ng one doubts that
he is a [antastic potitician.
He 13 wtally bilingual. He
dossn’t tal}’ down to any--
body, even t(he fowliest
servant, and he has anapt,
quick sense of humor He
knows pames and family re-
lationships to an Ineredible
degree. Me is shrewd in the
use of power, which he re-
| gards somewhat like the
yest of us think about prop-'
erty rights.

There’s

an oid maxim

that for every $10 George '
Parr gets, he gives away
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. A - DaTIas bgwa stafl Phots by Brve m‘n—m..
seat of Duval County, is where George Parr lives with his wile
and 7-year-old daughter. . ' Yo

- This mansion In San Diego, county

5. And there's some truth Is it a masterslave Tela-

in it. He has a saft spot for
people in trouble and, with-
obt hesitation, gives ¢cash 10
almost anybody who asks
for it. In rewrn, of course,
he expects—AND GETS—
absofute loyalty.

yes, But If e Parr ma-
- chine ware wiped oup over-
. pight, there would be econ
omi¢c chaos in Duval
- County. The political control

economics of corruplion that
almost the whale county—
other than the few weaithy
landowners and nonpolitical
prafessiouals—depend on the
system 1o exist.”” That
reaches right down.to the
mom-and-pop  $toTes, which
couldn't survive without the
_ Parr system of beneficemt

. despotism.

THE SAME is true of his
public employes. many of
whom ere low-paid illiter-;
- ates, They can make extra
money, the Parrs -c6ay, by
working on the Famr,
ranches or in their houses:
as servants—sometimes on
county time, according 1o
Parr  cpponents.

Additionally, literaity -
_thousands . stay on the wel-
fare rolls—up to bne-third of
T the population &t times. All
-, of them, ol course, are made
5nware of who makes the
“money ard food apd medi-
cal assistance available to
them, and_ it ain't Uncle
Sam who gets the credit.

: pensive, of course, and the
" money-has 10 ‘e, siphoned
- from - somewhere. _That's
. where the governmental
Lbudgels come in. ;
Duval County only has
*12,000 inhahitants. Bl it
“has_a budget so-large that,
-on+ a per capita ‘basis, It's

t Property taxes “support -t
. and' ever-increasing wvalua-
: gon of tpe fertile ranch
_land in the area. (Oit pro-

duction has decreased but

tire tax burden was carried
by the bantful of rich

+ other property  owners
- (paricularly some couaty

tionship? To Some extent,

‘is so interrelated With the’

. ALL’ THIS weltafe:is ex-

- ranchers and oilmen, with

more _thao three Hmes as
- pig ms Dallas . County’s. ‘

" and that means bigh rates

still is a big factor, t00.)
*  For years, almast the eo-

IN ADDITION to using
the water district’s mOney
tor private and public .pra)-
ects unrelated 10 upply- |
ing water, GeorEe and
Archer Parr were milking ,
the district for 1egal fees: .
“George was on a retainer of
$5,000 a month and Archer
received $121,500 over ape |
rind of several years, alleg-

edly for. legal services he
couldn't  prove he per- .
formed.

That sort of dip into the |
public treasury was what i
got them Iinto trouble ©n
his last round of convie \
-tigns. P

Now George, a chunky, 1o~ f
bust man for his T3 years, i
mey be looking at the end of :
hi long CATEET. It started in {
1ms, when he became a8
lawyer and puval County’
. ludge at age 75, while his
*father Archie’ was in his
heyday of pawer.

He has been through 2
: mnrriage-divome—marrhge-

: ~

T MRS
© divorre with ene woman,
_ Thelma Duckworth, as well
a8 & riches-rags-riches fin-
ancial cycle. g
. Now bhe lives an ex-
'trem_e!y private lite In &
njmss,lvc white Spanish villa :
-with his “attractive 30ish'|
second wife, Eva, whom he
-damarried a5 a teen-ager end
-by whom he has a
7-yeat-0ld daughter, Geor.
gette. Parr i3 ex-
. tra-sensitive about his wile
and is cautiously protective
with her when she is in
pubhic. o
"‘BUT. PARR doesnt think
_his- - comtrl  system s
'_'mmugh. -He has told friends
he -will survive this crisis
just.as be has done-before.
He -still bas the power,
“.n' even Aas specujation
_Tises that he is doomed.
“Only this spring,” he.over-
~camne <chellenges &o- his

power in two legislative
—races—gne -from within his
‘poligical family end ome
aguinst An UPSIALT woman
Uberal.

‘officials) paying far less .
" hat ’ ;ﬁ%‘:ﬁ’u HE TRAN
< than their share. In the FMERE TOMLI "
| firs} real uprising in years. .y et
ethe Duval County Taxpayers
.Lengue is suing for luriber
. pqualization of the property
»-somp _ valuoary
:steps  already have been
ttaken. T
i ABut the Duva) - County
*budget isn't the -pnly ome
{ avnitable tor -~ ralding.
fIbere's also the Duval
County ° Conservation and
. Reclamation District, - which
1s essentially . 4 water sup-
iplier for the seml-arid area.

.George B. Parr ., . 8
| fighter over' the years.

'“-:f;-s“ A

‘ c !‘_.:‘ s N 7-’_“|-n-nmﬂ.nl-nymmmv.

U @il Mason, a radio newsman bent ‘on exposing

~corruption. iri the South Texas empire of the

! Parrs in the late 19403, was gunned down in 7
1949, This s his gravestone in 2 cemetery in”

 Alice, Texss. e .
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-ran against firstterm Rep.

+of an affront 1o the machine

L lems, being charged with
stealing  an  election jsn't
. mew t0 Gegrge Parr. In

The family feud pitted Os-
car Carrille, a maverick
member of the Carrillo tribe
that has coruled with the
. Parrs for 50 years, against
‘incumbent Sen. John Trae.
ger. Carrillo had broken his
persanal bond with Parr just

~this yesr, so the old man |.

" fetaliated by beating Carritlo

badly in the Democratic |-

primary, (Traeger defeated

Carrillo, then Parr-backed,
‘tn 1972 despite losing D\w‘al
County heavily.) i

THE OTHER Spring chal-
lenge to Parrdom was from
an Alice math teacher, Er-
nestine  Glpsshrenner, who

Terry - Canales of Premont,
The Canales fantily also has
beet & long-time part of the
Parr control system, and it
would have been 1o much

1o lose thay race, Bul Gloss-
brenner would have won the
race il the Duval County
wote hadn't gome so lopsid-
edly apainst her—and Jim
‘Wejls County analysts are
»eonvinced the e!ection was
stolen,

As- with afl his other prob-

fact,’it was an allegediy sto-
len  election that elevated
« bm to nattonal infamy.

The Parrs bad been domi-
nating Seuth Texas politics
for years when the 1948
Senate race. came along.
But except for knowing
‘winks and chuckles among
the political cognoscenti, the
‘Parr machine wasp't well
knowt. -

But national tame came
quickly “when /post-election
vote switches in Jim Wells
- Comnty's box 13 threw the
election  to  congressman
Lyndon B. Johnscn by a

statewide margin of anly 87

votes. {Actually, anaother 400
oF %0 voles were added
from Druval County, but box
I3 got the most attention
bechuse it .was subject 1o
proof — the ' Puval  ballots
were hurmed.)

- JOHNSON NEVER "won”
the election contest, exactly,
.but his oppunent, former -
'Govs Coke Stevenson, was
‘mnable to get the verdict re-
Tjersad in the-courts. Steven-

.the matter for years, con~
vinced that the election was

stolen. fromm  him by the
Parts and that TBJ's Wash.

. Ington ties Xept the case out.

of the U. 5. Supreme Court.
© In addition to winning
dame beyend his duchy, the
" Duke of Duval won the last-
ing loyalty of LBJ—a loyalty

that lasted through the Joho-

son presidency. It's all po-
litical mythelogy, impassibie
to prove, but “ihe word" is
that LBI got Parr and his
operatives out of trouble

with the federa! government
more than once, just be-
cause of that 1948 election
help.

Parr oever hit lhat peak
of fame again, and his
power has wamed somewhat.
For one thing, Parr is not
as vigotous as he uzed {o
be. Also, he doesn't have a
strang  dynastic  successor
trained to take over—hephew
Archer isn't the same kind -
of political #nimal—and. the
system demands strength
from the top, -

MOREOVER, EVEN it he
awnids his Syear prison
term, Parr has troubles
among his owm ranks. Os-
car  Carrillo  has already
broken with the Parrs and
wants to take over their
machine. His brothers—Dist,
Judge ©. P. and Duval
County Commissioner Rami-
ro—though caught in the
middie, might jein maverick
Oscar if Archer goes to
prison.

And & group of refurmers
has banded together again-
as they did in the 1950s—in
an attempt to opust the en-
tire Parr-Caprille machine.
They are few in number, 5o
far, but unlike the previous
reformt  movements, they
are gitracting some of the
jyounpger, more professional

But the detper problem
for the future of Duval
County is chat its populace
.Basn't known anything other
than a feudal system. And
that system is built on &
combination of earruption,
political manipulation and
economic  serfdom., If 1ts
ieaders fall, the whole sys-
tem  collapses, and Duval
County is s0 poverty-ridden
that it might not be a viable
eco-pulitical  upit “without
what the locals call “Jead-
ership.'”

Thus, George Parr may,

be more than just symbolic.
He' may tuly represent
what the county needs,
That's why, when you ask &
San Diego Chicano workier
what will happen when Parr
passes from the scene, you
get A quitk amswer: “Quien
sabe?” or “Who knows?"

The response to that is,
nobody really knows. If
Parr actuslly goes 1o prison
—or dies first—the whole
South Texas political scene
will change, ang not neces-
sarily for the better.

WEDNESDAY: Archer
Past is less u polifician,
mort a playboy thap - his
predecessors {n .the Parr
machine. Bul a3 Duval

County Judge, be i sdll

very much a blﬂp‘ll.he
machine, -

"pon _temaloed blitzr about

peaple of Duval County.

\

A Troubled Dukedom
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Fourth In a Serles
By SAM KINCH JR.
1 Stafl Writer of Tt Hewn
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! SAN DIEGO, Texas—

iqrcher Parr, 48, has been

n training for nearly 25

freers to take gver his fami.
y's political domination of
uval County.

t MNow, although he faces

tthe prospect of up te 10

ars in prison for perjury,
he feels ready to take over
Fthe machine that his uncle
Eami grandfather have built
.‘during the' Jast half-century.

And even if he and his
uncle, Gearge Berham Purr,
‘oo to prison {George was

psentenced to five years for .
Yincome tax evasion), Archer

tParr doesp't think things
twill change much.
} *The Old Party will con-

Ctinue fin power in Duval -

County, regardless of what
“bappens Io George and me,"

fhe predicts confidently. He
doesn’t Ymow Jor sure who
!‘would take over the party

$'machinery i both Parrsfeft

f the scene, but thinks it witl

fbe a “board of directors

E-type cperation.”
. THAT IN ITSELF would
®be change. One or more
£Parrs have ruled this hot,
#:dry ranch and oil land since
& Archer's grandfather and
fanamesake, the lzte Sen. Ar-
tichie Parr, “began his boss
£enure in 1812,
£ A Duval County political
wperation without a Parr in
; charge,  then, would *~ be
i finore than just a superficial
‘thing. 1t .would be downright
-revoiutlgmary. And it seems
;increasingly likely to hap-

pen.
© 1f Father Time doesn't
~catch up with George Parr
‘?beture his appeals are ex-
brhausted, he stands a good
fchance of serving his first
wprison  term since 1937,

hen he spent nine months
in "a-federal reformatary for
fincome  tax evasion And
many  atiorneys  thimk
Archet ‘Parr is headed for
the pen because federdl gp-
-peals Judges -aren't inclined
to look behind & jury’s deck
sion on & perjury conviction
—which {s, basizally, a trial
of whom .the jury belleves,

dant. e :
But if thinge go bis way,

Geopge, after all, is still &
ist man at T His
:grandfather, the patitical
godiather of the  whale
‘thing, lived a full and ac-

the witnesses or the defen-

! THE LATE SEN. Archie’
“had more than & symbolic
.impact on Archer, too. The
younger Parr was bom in
<Mexico City in 1328 of
a Parr mother, George's sis~
f2er. But it was the senalor
‘who" took over, changed the
‘boy's name t0 Archer Parr
and raised him In the fam-
Aly tradition. That says a
lot, considering the extent
of .the family's wealth and
power at the time.

» -Archer Parr, then as now,
didn't f{it totaily into the
pattern. On an Impulse at
17, he bugged out ¢f South
Texas end valunteered for

B

.

the Marine Corps from 1542
to 1946, He apparently hked
combat in the South Pecific

* because, by the time of the |

Korean War when he was ,
c'alled up, he became an of-
‘ficer and plawon leader,
_winning & batch of medals
for battle operattons.

‘He is sl affected by the
military mannerisms, parti-
cularty in his speech pat- |
lerns.

- But he's different in some
other ways, too, He is a
great deal more polished-—
-almost sophisticated, In &
Fatber stmple land-than his
juncle. And be doesn't ap.
pear to have the gut politi- |

cal instincts . of George
Part, who is a gregarious,
-loud-talking politiclan of the
:old atyle.

; NO, 'ARCHER PARR
,seerns more Jike the suc-
cess{ul emali-town business-
man who enjoys the clever
chit-chat of a quiet tavern
more__ than . the
rough-and-tumble of Duval
County politlcs. His favorite
watering  holes, in fact,
.range from a neighborhoed
-par, Dolly's, In Alice tothe
" swank Corpus Christi Yacht
Club. . . .
And . despite - his
smajl-town background,
Archer Parr can shift gesrs
easlly to move dn faster s0-
cial gircles.
That's where he and bis
slate wife Jody Manin Parr

" iliked to move, when they

“wrere getting along well. She

,ves 4 tall, jet-serty bionde

! who bailed out.of the Parr

ifamily a year ago, saying
"

DUVAL: Doy
Y- A Troubled Dukedom

e
Archer Parr . . . mains
_tains his innocence.

she just couldn't take any
more of it. Alter a year of
legal hassle over a divorce
from Archer, she shat her-
Lelt June 13

Jody claimed Archer had
& “viplent and ungovernable
temper™: and is “dan-
gerous,”- and before her sul-
cide had takced about the
possibility of his killing her.

. Archer counter<claimed that
Jody *“disgraced” the "“old,
wellkmown and respected”
name of Parr &nd “ad-
varsely reflected” on Parr's
four daughters from three
previous marriages.

[The trial of the divorce pro-
duoced pften crude and expli-
cit testimony sbout what
they thooght of each other,
but money and sex were &t
the heart of the problems.

It was something of &
shock o the community.

ARCHER PARR is a tal-
¢ lish, trimly mediom-built
* man, bespectacled and bald-

ing in the way all Parrs
* peem to—a4 strong-looking fi-
_Eure, more like a Chamber

of Commerce president tha
-4 politieal boss, But .‘I'nd:
' .::mmd & pleture of & frus.
- trated, intence, possibly im.
- potent philanderer with »

.+ penchant for vinlenoe and a

greed for moemey,
* Bardl oney.

ﬁiﬂg‘ ;!:ﬂt tor it

a5be bhe buys the-drinks
_:::e he can atforg I,
His fx Ll:e definitely can:
! LS amount

ithan $1 million, 0 mare



: ished & depree 10 business

3

+ —

st hls perjury conviction
1 for having sald be re-
ved a fatal of $i21,500
m the Duval County Wa-

District for several
rs’ legal services, The
v concluded that he lied
m he could mot produce
tence that he had done
* legal work for the wa-

district, which he, his

le and their associates’

ol

ederal jurors might mot
& understood that kirnd
rensaction, dut iU's been
1g on lor years,

HE PARR POLITICAL
thine, after all, is not
. a political eperation. I
n economic System, too.
wuts bave always satd
t run it for the benefit
the masses—“We take
+ of our own people,”
ber claims-~but the Parrs
» been financial benefi-
ies alomg  the way.
her i3 no exception: If
was imaking money from
county’s water district
e also serving as county

st the University of Texas
and started law school. Ko-
res got in the way [or two
years, then he gerved his
first political apprentice-
ship: He was Duval County
sherilf for three years dur.
ing the violence-prune £ar-
ly-to-mid-1830s era before he
Wept back to get his law

degree.

Archer practiced law In
Sag Diego for a yearbefore
he took over the most im-
partant jeb in -a

small-county political sys-.
tem—county judge, & Job be .

_has bheld since 1959. (Even
with all hi5-legal problems
‘In the newspapers daily, he
wds reelected without op-
position in the May 4 Demo-
cratic primery and has mo
Tace this fall.}

The county judge ks the
fulcrum of power in rurai
areas, because his conirol
of the budget is almost ab-
sofute. In the case of Duval
County, where  political
power Is concehntrated in the
bands of a few, the county

judge's job is more ctoe ‘of 7

power hroker l.han'ndminls-
trator.

But_ Archer Parr's
on-the-joh training Is over
now. He has been taught tn
respect the use of power,
1ot o mbuse -it. ‘He gets
high marks for his execu-
tion skilis, even if he isn't
considered as Iair and hu-
mape As his uncle, or as
protective of the Mexl.
cin-Americans as hlsgn.nd-
father was.

And He clearly stes no
reasen to change - the sys-
tem, except perhaps 1o

+ further shrink the machine’s'
activittes in order to con-
centrate all efforts on Duval
County. “When wou try to
weed 8 neighbor's back-
yard, you get yoursel in
trouble,” be says.

So he i3 sticking to his

», so what? Uncle, own backyard l.ndstﬂllslu

rge was  on a4
X-a-mooth retainer from
water Mstrict st the
¢ time.

this way, Archer Parr
ery muwch & part of, as
as a product of, the

em he stands to inherit

& €an stay out of jail,
» wasn't adopted, ex-
v, by bis grancfather. He
just given & good,
er Parr name~ (Seq
wer had three other sons
wrge, -Atlse and Glvens
naning the
jer may have filied a
stic gap Inbe .
ww's mind) And, most

HEN ARCHER got back

trovhle.

AN UNSIGNED, unsworn
alleged statement of his in-
came in the divorce suit files
showed, among - tther
sources, mooey fromr Cen-
tral Power and Light Co.;
the huge South Texas util-
ity, the beleaguared Coastal
States Gas  Co. - (labeled
*leoal™); the Duval County
Ranch Co., an auction com-
‘pany; a grain ejevator, and
2 . quarterhorse -race track,

That doesn’t Inchude his:
+ money - from the water dis.

trict or the $5,000 & month
he aHegedly got irom the
Duval  County treasury,
either,

Jody Martin. Parr clalmed
that their comemunity estate
grassed  “over $305,34835"

. T gm bt -
Archer's assels” were

$1.1 .million,

Yet shortly after Jody
filed suit for divorce in Cor-
pus Christi, Archer Parr
fited for divorce in San

Diego and was prompily .

joined in court by a qumber
of his Iriends an mssociates®
businesses ceeking repay-
ment of @ quarter of amil-
Sion dvllars in debts. Amang
the friends was raocher
Clinton Manges of Freer,

-owner of the Duval County
.Ranch Co, and a rich man
‘who later put up nearly &

guarter of a mitlien dollars
in baii bonds and fines for
George and Archer Parr 10
keep them out of jali.
And even Duval County
itself, with Archer Parr still
sitting a8 county judge,
filed suif against the couple
seeldng $440,000 illegally re-
celved
treasury.
They may have locked
Hke “sweetheart” lawsuits,
designed 0 deplete Parr's
resources S0 he couldn't

T TR

« World War 11, he'fin.

in 1872. A Parr lawyer said

_cence, confident his convie

from the col.mty.

give Jody any money, but

they had the effect of creal-
ing &t lexst a technical
hankruptey, Even before the
Duval  County - lawsult,
Parr's lawyers claimed be
had Habilities of $1.5 million®
egainst his assets of 51.
millon, . "~ ;¢

Thus, Archer Parr now
wifeless and theoretlcally
broke, convicted of a felony
and probably headed for
grison, likely: to lose his law
license, forges ahead in the
old Duval County way. He

—_————— .
—.———- ) .

does his job as county judge
—even the judicial duties of
ft—and maintains his inno-

tion will be reversad onap-
peal.

And e has absolutely no
intention of resigning.

S0 it goes in the land of |

the Parrs.

THURSDAY: Jody Mnnin
Parr,  conetime  Corpus
Christl model, committed
suicide June 13, 1974, less
than five years afier she
married Duval  County
Judge An:her Parr. Her at.

tnrneylclafmshewulvin- h

of “judida! harass-
the

e

"‘Plrr-ounmned emu,"

she gought a diverce from
Parr. AR

3
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.. By CAROLYN 's.um\
. . Pritieal Writer of Th News

. Parr was 2 willing member of the South
- Texas-famed Parr family for four
" years. She died trying 0 get out.
© Her attorneys, family and close
- {riends sy she was a vietimof “judic
clal “harassment” and “economic op-
pression™ ent that, after a year of tan-
¢ gled legal actions centered around her
stormy divorce from political leader
: and prominent ranchker Archer Parr,
‘shé chose guicide rather than continu-
“ing to fight the ‘'Parr-controlied
courts.” ’
During the months just prior 10 her
" death, Mrs. Parr was stripped of her
'-mal':rtal possessions, twice jailed on

rﬂeascd by the Texas Supreme Court,

W}!ILE HER TROURBLES s!emmed
from the divorce action, the legal bat-
{'es included suits over debts and al-
1egtd damages, civil rights action, pro-
ceedings " in federal bankruptcy court

» aud receiverships, involving almost ev-
. ery. court except the U.5, Supreme
Court.
For whatever reason, the spunky,
fortyish ex-model shot hersell June 13
_In her barren but once-luxurious Cor-
pus Christi townhouse, leaving behind 2
r trall of tetters to frisnds and associates,

yers for “giving them hell in Duval.”

- “Duval” s the Scuth Texas county
which ber husband, Archer, has served
&5 county judge since 195%—-whers the
Parr family.has held the reins of gov-
erament for more than 80 years.

Corpus since the secord grade, and
Archer Parr were married July 12,
1989, ln “Rlo Grande City, Starr County, |
® ll was her second marriage, his fourth,
. She had been a motel and then owned
~her own boutiqus calied Jody Inc. from
2~ 1960 to 1865, when she sold it and began
traveling and dabdbling in rex) estate.
* {Her first marriege was to gilman Wil
+ Ham Asher Richardsan Jr. In 1952, They
< ~were divorced about & year later, and
& Richardson- was shot 0 death in the

solved cass n 1971 L
.% -sArcher “and his bride, m striking -
o ~'blonde, traveled apd partied & 1ot, mov-

. and Yacht Club society, She never

* cared for Ouval, where there was no
.socia! Tite, %r living on the ranch. So the

- couple bought & townhouse in Corpus,
and divided their time berween the
rench and Corpus Christl.

" SRORTLY AFTER Jody's death, her
mter and close conlidante, Mrs. Bonme

LE S S | S T I

C.ORPUS CHRISTI—Jody Martin .

! conternpt of court charges and ordered .

including one which thanked her law-

JODY MARTIN, who hed lived in

# -drivewty of his Corpus home in an un-

»* Ing ‘essily in Corpus Thrist! Town Club

“Bullet qmckﬁy
ends j@dy s

dﬂgenchanﬁmem

.

" Duval County was the most .fmign

place she had ever been.”
. Jody's troubles staried when she
" filed for divorce June 25, 1973, She filed
in Nueces County, clanrnmg she could
pever get & fair tral in Duval. Pars
counterfiled July 8, 3873, in Duval
Caunty. A legal lug-of-war ensued, and
Parr won the first of many roundsin
court. It would be heard in Duval.

No one knows exactly why the bub-

ble burst between Jody and Archer.
Mrs. White said Archer drank too
much, and Jody wanted out after find-
ing out about his questionable financial
and political dealings.

In Duval County court hearings, de-
scribed by local reporters as “‘raun-
chy.” Jody complained of Archer's sex-

pal inadequacies. He reafiated with -

counter-charges about her promiscuity.

“THE FIRST TIME Jody went to
Duval after she filed for divorce,” re-
calied her sister, Bonnle, “Archer said
he would see ber in jail. He asked her if
she wanted 1 open up the can af
worms, She said, ‘Let’s get with 1t.” And
a can of worms, it was, She wanted to
write & book calied, *'Can of Worms.” ™

It was Jody wira “‘blew the whistle™

publicty on Archer Pare, accusing him -

in & 228th District Court hearing in Du-
val County last August of using county
employes for personal wark as ranch
hards.

his Parr's use of county employes or
sorme of her other allegatlons until &

few months before. “T found out, and -

that's the rezson I'm asking for 2
. divorce."

Her :thomeys alsa immduoed 1

" ‘'sworn statement in Zth District Court

July 19 that Jody would show Parr-

‘"receives what she believes to be il
legal money which pedtioner (Parr)
calls ‘billet-doux,” which amounts to

© 35000 cash or more and which is de-
livered by one Sylvester Gonzales, a
short time after each monthly meeting

. of the Commissioners Court in Duval
County,"

1o a sworn satement at the Aug. 10 -
‘hearing 10 229th District Court, Jody -
“'often bragged about his-

said Pprr.
., power end ability to'contred political in‘
atitotions  including . the judiciary, -in
Duvel County, and that he can ounnol

- the gutcome of ‘any judicial matter-he -

. is- personsally involved jo, in Puval
S County® - ocigug et s

-

¥ ment on the questions of whether he ac-
" cepted money illegally and used county
help on his ranch,

i - But the dit was ult—nmmns short

' of all-out war betwesn Jody and Archer

v Parr, using “legal”™ weapons which

, turned out, for Jody, to be lethal as

Mrs, Parr said she was not aware of

PARR Moxﬁn'ﬂu_rm ‘Arﬁe‘m. k

A"Ijroublehd_' Duk'é,'dqr

Parr, spreading the word that Jody was
going to take him to the cleaners, 2d-
vised some of his creditors to file suit,

- seeking coflection of toans—some of

which ware not due untll 1980~ aileged-

" Jy owed by the couple.

Toe First State Bznk (of which Parr

- was an officer) demanded payment of

$125,000 In Joars. Alamo Lumber of Al-
ice then sued for 35,534, Others inter-
vened in the bank suit- suit—including

" Clinton Manges of Duval County Ranch

Co, (South Texas power who was later
to pay close 1o a quarter of a million
dollars in {ines and bonds for George

. and Archer Parr)—until a total of more

-than $200,000 was demanded,

THE DOMINOES began to fall when
Dist, Judge O.P. Carrille of the Z28th

. District Court ordered that the Parr es-

tate be Irozen and put into receivership.
Mrs. Parr objecied that coliateral

" named in the notes was sufficient 1o se-

cure them and there was no need fora
receiver. Court testimony brought out
{hat Parr's diversified holdings includ-
ed the 1,600-acre ranch, several large
porcels of land under lease, some 782
head of cattie, 1,200 Spanish goats and
numercus ol! and gas leases, Jody con-
tended Parr sought out the creditors to
try to get “‘ber™ property, leaving “his"

. intact.

. Carrilla named a receiver—Emilio
Davila of Laredo, who was described by
& South Texas newgpaperman as being
““part ¢f the Part system,” Davila pro-
ceeded to try to liquidate Mrs. Parr's
property, ofien with the help and pliysi-

¢al accompaniment of Archer Parr.

JODY, MEANWHILE, wes prohibit-

"ed from making any withdrawal from

savings Or checking accounts or dispos-
ing of any property—an order she later
flaunted. i _
Last“fall, Davim, accompanied by
Parr, ousted Jody from the Corpus
' townbouse with enly the white pant sult

, she was wearing. Davila demanded a

. T<arat  “engagement” ..ring. worth
820,000, Parr had gived Jocy before
:hey married.
She put up & lpirlwd misuncem
. the townhouse seizure, which included
striking the pecetver in the face. That,
-alps, was to cause ber more trouble
down the line, : .
The follawing day, guards were pott-
;ed at her mother's home. Mrs, Parr's
-attorney, Willlam Bonifla, sald st the
-time, *"They don't bave any court or-
1der; its Just another harassment, & Wy
.ol harassing Mrs, Pnrr by hanssm;
- ber mother.”

* " WHILE DAVILA was trying to get
' Mrs. Parr's car, her fury and jewels
and.the townhouse, he ignored Parr's
tfure and lawels an extensive gun



collection, and his car. - - -

Parr already had scheduled a cattle
"auction, before the divorce was filed.
He weat ahead with It, making $170,000,
.ol which only $65,000 was applied 1o the -
original debt claimed by the craditors.
, Some of it went for guard service sur-
veillance of Jody, ranch telephone bills

and $7,000 on the ranch mortgage.
The bills never went before the
courl, cemplained Jody's sister, Bonnie
F<White. Davila paid the bills, as told by
. Archer Parr. Then they went to the
L court and showed what bills had bean
. paid.. : N

For Jody, the “Parr connec-
. ‘ﬂon" stopped being fun.

. . By October, Carillo took hidiself oft
" the case, pleading lack of time, Hehad -
« besn accused of conflict of interest by
* Mrs. Parr's attornty, Bonilla. ‘The
. Cnst wag assigned to Judge Magus
Smith of Edinburg, who turned out to
- be just &s rough or tougher on Jody.
* It was Judge Smith wha found Mrs.
" Parr in contempt of court Oct 19 for
failing to surrender some property,
- which included eight fur coats and 28
pieces of jewelry, She said she sold it
but coufdn't remember the name of the
buyer,

Fe sentenced her to 50 days in Jail,
advising her, “If you have bhre jeans,
Mrs. Parr, T suggest you shouid put
them on."” .

ON OCT. 31, Judge Smith uppsd the
septence to 150 days, after jaarning that
she had invoked the Federal Bankrupt-
cy Act and subjected thé propenty to
the exclusive jurisdiction ¢f the bank.
Tuptcy court, B -

Mrs. Parr was placéd in the Duval
County fail, even though she said she
feared for her lile. She was afraid “an
-accident” would happen. {Thers was no
 mighttime attendant at the jail, and-only
one cell xvailable for prisaners.)

Aler thres days in jall, with ber gis
.ter, Bannie, .slesping overnight in ber
car outside, Mrs. Parr was reieased on
‘a writ of habeag corpus from the Texas
:Supreme Court, which later overturned
‘Judge Smith's increass of the sentence
JJrom 80 to 150 days,

.. To indicate the influence the Farrs
bad, George Farr (Archer's uncle) of-
Jdered 1o Jer Jody stay overnight with
him and his wile, rather than in jail.
- She declined that offer, as weil a3 Arch-
“€r's offer to put her up in a guest houss
-belonging to the First State Bank. Clin-
fon Manges. also indicated if she would
only say the word, he would have her

i
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_AT THAT TIME, Mrs, Parr wasun. |
der fubpoena to a Corpus Christi grand °
Jury, which was Investigating Archer '

_and George Parr, so the U.5, atiorney’s |

office [n Houston provided indlrect pro-
tection, with a telegram from Asst. LS.
Atty. Anthomy Farris of Houston to the
Duvat County sheritl, requésiing:

“All state officials and others in-
volved do all in thelr power 10 assure

"Mrs.” Parr's safety and. proper treat-
cmeat™. - . T ’
" *wp felt Lke one reason they were |

‘dragging cut the divorce was lo try and !

make her heve A nervous breakdown,”

Bormie White said, 5o that she couldn't
testlfy before the grand jury against
Archer-“or any of those peaple down

. there.” -

In the meantime, a Duval County
‘Guit was filed by the county atiorney
seeking $210,000 trom Archer and Jody,
or ha!l the funds she had accused Arch-
er of receiving from the county o1 the

$5,000 monthly “Dbillet-doux.” This suit .

is still pending.

_l:r_.rs fﬂgm{:}g Nems -
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» Archer Parr ., . . said h¥’
~ would see his wife in jail




- The Duval County jall on the second floor at the.

" back of the etunty courthouse annex was the™

And Jody filed a civil rights suit in
federal court in Corpus Christi seeking
$4 million in damages, accusing Archer
Parr, the county commissigners court,
Judge Carrilla, George Parr, the First
Stale Bank of San Diega and Emilio

“Davila ‘and others of using “the court

system in Duval County to deprive her

of her civil rights.

THE LEGAL merry-go-round contin- -

ued, and In February, the Texas Court
or -Civil Appeals ordered the receiver-
"ship dissolved, which was interpreted
by the kitorneys as & milestone in the
Jega! battle.

Bmﬂh Tejoiced_that the next étep
-would be to fipally take up the divorce
proceding. Butit wasn't . o
- Mrs. Farr wes hospitatized nbnut
this time from exhaustion, thyrefd and
neck preblems, and Archer vowed be.

would see her back In jail. While in the -

hospiral she recetved a gift of roll-your-
* own cigarettes. Her sister credited

Archer. .. ,
~ "He got his wish early in June. A
Juns 4 Corpus Christi Caller-Times

" She was apprehended Tune'd by Tex-
Yas Rangers in Austln, asshe EOUght A
hatess corpus hearing before the Texas

_Supreme Court to keep her out of jail.

On June 7, as she wes transferred

“from the Nueces County jai! in Corpus

Christi to the Jim Wells County jail in
Alice, she was asked by 2 reporter what

Wak going to happen pext,

MThey're going ta stack eight or nine

i charges ageinst me and I'll get about

two or three years in jafl,” she replied.
Asked if she feared for her life, che
szid, “You're darn right. Anyone who
go¢s througn San Diego fears for their
Hfe. That's why everyone carris & gun
mm"

On Jupe 1l Jody WES n'.leased again
from jall on & writ of babeas carpus
from the Texas Supreme Court. but

. beadlines noted, “Jody's fresdom may

be short-lived®

SHE FACED A btearing belore the
Supreme Court June 15, and if her cass
was not upheld, she could have been re-
med to jail o finish the originai 90

dnys. She " alsa hoed addmoml con-
tempt of coury charges to be beard June
28 in Duvat County, &3 3 resuh of strik.

tme Trardle- - e LR S
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‘ -acl!n Naws ’“”'M" Carmyn *
place Jody Parr !eared most.

Another undated note carrfed onz of
the few bitter tones, as she criticized
Judge Magus Smith for his control

~“pver ather people’s lives.”

WHY DID she finally throw in the
towel? No one can sy, :ucu'y But
-there are some indications. .

Since she felt she could not get jus-
tice from the courts, Jody often turned

" (ke Martha Mitchell) to the press. She
. calied Corpus Christi Caller-Times re-
porter Joe Coudert {n Alice almost
mightly, 16 keep him informned.

2. Coudert later wrote that che “many
- times expressed fear ebout attending
court sessions in Duva! County. Even
though she was physically shaking so
"hard she had difficulty getting out of
“her car, she went. Whether her fears
“were real or 1magmed 0 her they were
m] L

She alwo wlsd‘tm-lovmg §he Iiked 10

-sing (even recorded “Bomn to Lose™ 10
<years ago) end write limericks, ioclud-
-ing one about the downfall of the Duval
dnkedom. She would sing, “I'th in the

Ja[thouse Nuw. tn amuse &cquaing
lm:u. )
e ae _._-___.-m..—‘...—--.ao..
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‘them, plus more time in. jau that ~

* wasn't her Idea of fun.

- One acquaintance said she thought ’

Mrs, Parr “could handle the jail sen-

tences and court, but this bankruptcy -~
thing really got 1o her. She couldn’t get -

- her things back ... This depressed her

_ fhost of all. It was robbery—they took
. everything of hers and nothing of Arch-
t

1o B

. Jody, obviously, brought some of the '
problems on herself. by bucking the

system, Instead of quietly handing over

. the property, she fouzht. She even tried -

to hang Archer up for $2,000 a month al-
imony, based on his over-$300,000- ln-

. comé the previous year. .

CARRILLO CUT THAT figure to
£300, however, and went on to ingicate

“that Jedy might wind up paying alimo-
' oy 1o Archer, noting the Supreme Court

ruling that it Is “the duty of wivestp
support husbands as well as husbands
to support wives, . . That's food for
thought "

Jody never received any of the all-
mony, anyway. And, with no Income
and avaifable property and funds tied

_up, she was living oft Boanie.

But those close to her say Jody was

. most of all concerned about the unpred-

letahility of the conclusion of the whele

. what would be heard, when. They would -

*We had no way to predict when the
cutoff would be,” said ane lawyer. “We
had no control over the court situatior,

_pull us into court, throw i something

¢lse that we bad no opportunity to pre-
pare for.”

YEVERY TIME WE turned, we met
an -cbstacle,” Bonilia szid, adding that
he received more court orders and
mare subpoenas while representing

. Jody ‘Parr than any other client in 21
< previous years of law.

“The procadures they used were

. thos¢ that would ‘take up time of the

lawyers so we couldn't do routine work

+ in the office. We had 1o face multiple
: lawsuits from multiple parties. While
* saving one lwsuh. we might jose three
. nlhers "

e

O(‘O‘,S

- filed. Archer's lawyers never filed a re-

e

Bomlla fiied replies to all the: suus

ply, Mrs. Parr's attorneys said. in addj-
tion, Archer did not have the lsgal bI“S
his wife had.

Legal fees tor the suits filed h)'mp
creditors were paid by them. Fees for
the sult filed by Duval County to ye-
cover the money Archer had been ae-
cused of receiving in the billet-dopx
were paid by the county. Duval County
autharized almost $24,000 in legal.febs
‘in November and December last ytar,
mestly for services involved directly or
“indirectly with the cornple: Par[ m-
vorce, - . _'.

JUsT BEFORE Jody was refurned
to jall this June, her lawyers pleaded
with Judge Smith to rule on the divorce.
1t the divorce proceedings had gone for-
ward, there would have heen a legai de-
termination” of what was commually
property, separate property or exempl.
Jody's attorneys.would have been satis-
fled if the divorce had been granted ami
_all property given to Parr, i

At least then, they would have tett
able to appeal the case and get i ut-o!
Duval County. - -

On the day of Jody's suicide, B-omﬂa

. maid, "It was & bad day for the adminis
tration of justlce. I hope the bar asso-
ciationa of the respective counties and
the State Bar mever forget what ﬁap—;
‘pened today.” an

Later, be added, "They think they're
above the liw in Duval County. They '
think they can do anything they want to -
end they do—most of the ¢ime. Thers
are some wonderful people in Duval °

County, but il you have a case there,

: the best thing to dp is get one of the lo-
“cal boys, a lawyer on the gide of fhe
- people in power. And, you'd better'
. know who's in power."”

.:_-1

~ BONILLA CALLS the Duval system
-iuprosecution’ of political enemies,” only
* done “legally”~—through the court. The
1 2eth District Court was created by the
Legislatare in 1369, he contends “1ot no
othet reason than political. There was

" uo need for that court. It was created

for Carrillo.” Bat it was viewed by the
Legislature a8 “just a linke local bilk™
the kind that generally passes wn.hnut
opposition.

"1 hape the peapie of Texas will Bl
lze that what was fun to Archer ParT,
what was fun to all those lawyers—all .
the lawsuits, court orders, subpoenas,
getting all those transcripts—someduay
they will reflect and realize the hafm
and danger they did to themselves and
to the admintstration of uldju.s:jee."
-said Boailla,

Already, he xaid, there js & "grut

“ deal of contern among AHOTREYS ACTOSS

- the state™ in South Texas politics and

political uses of the court system, “It's
tmog going o .be like that forever,” phe
ptedicted.

AS FOR the Plrrs? - ;
‘Jody's sister, Bonnie, recounted that
J“from the very beginning (of thé. di-
s vorce action) Archer said ke was BOIRE
‘o degtroy my sister, if he hadtnde-
istroy himeel{.”.. .~
o Jody has been destroyed, Archer Has
been convicted .of perjury before aTed-
‘erg] grand jury on mateers cutside the
“divorce case 4nd is appealing his-30-
‘yesr sentence, And (he dukedom, ip-
4TS o be in danger, -

'RIDAY: - Foar yeard nge, Clinton
Mln;u was Virtgatty wnkeown in Do
val County. Today, there is 1alk thal he
mey be the heir spplml to the Parr
machine. .

h e’ i mm afoan tmm wmaen— = s
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h By DAVE McNEELY

$1aM Writer of The Newa -
= FREER, Texas—When George &nd
".An:her Parr were semenctd 10 BepsEs
- rate prison terms In recent monthy, the
!man who pald about a quarter million "

v!o]lars in fires and bail for the two was

\C!mten Manges,

1- Manges was relatively un!muwn In.
7South Texas & half-dozen years ago. But.
\recent!y. his financial and political

L]

rwake has been growing ever wideras '
-he has somehow risen from a scrapping |
nRaymondvme land- dealer to the owaer

of two large South’Texes ranches and ,
22 ktwo banks. .
=i And there s telk that he may be in

L

=iline to take over the troubled dukedom -

=/ol the Parrs should both o! them indeed
.gu 1o prison,

+ MANGES, 48, s & rather shadowy
-ﬂgure. whose c!os- business assoclates
-c!ten 2o rot know where he is,

4

: Ha s heavy set; seldom wears a tle, -
iin the fashion of South Texas businexs®

Jolk; has relied heavily on people with
spelitical Influence 10 represent him in
his many court battlss; never graduat-

4 from Wigh schaol; and somehow has™

« developed a nose for sniffing owt prop-

wriles that are in trouble and an ability |

10 1ake them bver,

! Me Is described a5 & person wha can
he affadle 2nd greparious-=to a point.
When 1hat point |s reacked, he becomes
elther shy or withdrewn or both, and
ehuu people out.

3 HE ONCE scheduled & press con!er-
ence In San Antonlo to discuss his take ’
cver of a hank there, Five minutes be

fore Jtwas set to begin, he ducked out & l

© pack door end was gone,

! Repented efforts (o contact Manpes '
Jor mn intepview In connection with jhis -
tory were to no avail,

! Mangey' involvement with ‘Duval
County politics and the Parrs stems .
“largely from the fact that Manges owng
a lot of land there.

* Ha bought controling Interest In the
Duval Coynty Ranch Co. In 1971; chat
company's holdings Include shout 82,000
.acres In Duval County, sccording to the
tax assessor‘-cnllectur s ofllce. ™

4 (Manges aiso pays taxes on 21,600
acres of land !n Starr County, more

“than 17.000 acres of which |s Duval

County Ranch Co. land, and on 3,700
acres of Duval County Ranch Co. land .

_-ln Jim Hopgp County.)

At first, said one man who kngws
him, Manges indicated dhat he planned
to stay out of the political games in Du-
val County, where the Parr machine .
has held relatlvely ironclad control for

“the past 62 years.

‘BUT EVENTUALLY, Manges be-
came deeply involved; he said he found -
that buylng a lot of 1and {n Duval Coun-
ty agtomalicaily made ft necessary to
either be for or against the Parrs. He
decided to De on the Tor* side, ~

There are others whé believe that
gomehow the Parrs put Manges up to

buying the Duval County Ranch Co.

DUVAL

A Talent
For Hu‘mg

One characteristic that Cline
ton Manges has shown in hla
South Texas ranching, banking
and ol dealings is the hiring
of’ attorneys who either have
or had political connections,

Among them are:

® Jim Bates, who siarted
his work for Manges while &
state senator from -Edinburg.
He was deleated for re-election
In Jom2,

#® Jack Skaggs of Harlingen,
Democratlc Couniy Chalrman
for Cameron County,

® Randall Nye Ir., former
district attorney for the 22th
Judicis) District, that Includes
Duval, Starr and Jim Hogg

® Tom Stolhandske,, a couns
ty commissioner in  Hexar
County.

® Bob Bullotk, a former
state representative and Texas
secrefary ol state, now the
Demgcratiec nominee for state
compiroller.

* Former State Sen Mur-
Ty Watson of Waeo, on an
appeal proceeding that was
heard” in the Waco appeals
court.

. N -Auldlhlrnam;m
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Oscar Carrills, an ex-stals repre-
sentalive, onetime henchman of the |
Parrs, and former friend of Masges',
but pow a bitter encmy of all of them, *
says he initially introduced Marges 10
the Parrs $evera] ysars ago.

He also says he was'the man who In-
Itfally helped Manges gain control of -
the DCRCr 45 the Duval County Ranch
Cb, 15 called In this area.

WHATEVER THE REASON for the
purchase of the DCRC, and the manner _
in which it was purchased, there are :
definitely plenty of South Texars who |
wonder how Manges got the financial |

s a3 tmwe N N "
el

Jout to buy ail that ranchiand and two
sanks In such a short space of time,

And there are these—Including sev-
rral agencies- of the federal govern-
rent, and the members of & federal
trand jury in Brownsville—-who wonder
vhather Manges has the Jegal financial
:apability to hang'ome t..

Manges' story is truly ons of rags io
iches. Far years his luck seemed 1a be
»ad But about 1968 it took an incredible
urn for the better, and ke was the ben-
Jiciary of several develgpments such
ts the energy Crigis, the new environ.
nental awareness, and the spiraling
ralee of land, -

In 1859 Manges had borrowed money
‘rom the Smiall Business Administration
'SBA) to aid him in purchasicg & coticn
7in operation. He went broke ia tha! eo-
{eavor .in 1%51 whern, according to a
inowiedgeable source, Manges paid
nore for coifen In the fields than it was
vorth, {Marges once toid & reporter
hat rain ruiced him.) ’

.. IN THE WAKE of that {inancia} fail-
ire, Manges pleaded guilty in 1985 to
{ling false figures with the SBA in
sonnectlon with his loan. He waa or-
fered to pay a $2.550 fine and 1o pay of!
he Toan.

w Manges complied with both condi-
dpns, and later boasted chat he had not
mly paid off the SBA loan Jour years
shead of the court-imposed schedule,
syt did oot claim bankruptcy and in-
stead paid olf all his creditors,

During much of the decade of the
19635 and probably before, & majer
backer I some deals and partnet in
pthers with Manges was Vennie Cook
Jr.; a bankerand financial magnate
lrom MeAllen. -

AND IT WAS Cpak who provided the |
bankrolling that got Manges started on
his rise to financial powet.

The key to the whole package was
sn apparent feud among the heirs of the
Guerre land and banking fortune in Rio
Grande City (Starr County). The estate
had been left in the form of a parwer-
ship, with the six heirs as members.
But apparenty -less than a majority of
the partrers cowld commit the whole
partnership. Lo

Sometime arcund 1968, two of the
partners offered Cook the Guerra
Ranch—some T2.000 acres—at $34 an
acre. Cook and Manges bough: into the
operation, but eventually Cook, after
looking over the tangled nature of ihe
Guerra situation, backed out.

Mm‘ge's'.dl‘é dealing with 7. v ana
Virgll Guerra, apparenily managed 10

" gain clear title toche Jand while having

w put up very lirde up-tront capital.
Although the matter was embroiled

"In legal battles for years as olher Guer-
ra heirs brought suit, Manges was ap-
parently able touse that land as collat-
eral for other lpans from the Bankof
the Southwest in Houston, to gain can-
trul of his other properties. .

THE UPSHOT was that Manges not

" only galned control of the Guerra
. ranchiand—at least for a While— but

also got the family’s bank._;he"‘.i_‘i;st

State Bank and Trust Co. of Rio Grande
City. . . - -
And with the borrewing power he de-
veloped as & result, Manges moved on
1o other ventures. . G,
In ‘December.of 1670 and January of |
1971, Manges, with a loan from the '
Bank of the Southwest, bought control-
" ling interest in the Groos National Bank
In San Antonio, (The Bank of the South- -
west was correspondent bank 1o the
Rio Grande City bank.).
" By, th¢ end of the whirtwind cam-
puign, Manges was paying a5 tnch as
two and three times the book value of
Jthe stock. L.

R T ety
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—Dniles Nuws Staf Phon oy Dave McNmty,

Bobert Richmond leaves court after testimony. .-

v . N

But he- menaged tocatch the Groos
bank's owners asleep at the switch, and
gained effective conirol before they

_could stophim. - .

© The bank takeover lafuriated the
banking community in Sam Antormio,”
One onlooker speculated that Manges

- drew their jre becaust othar bankers
had grown accustomed {o the basically

" sleepy Groos bank, and dido't wanito

¢ _put up with some hard-driving upstart.

But the Groos people succeeded in
Eaining a décision from Comptrolier of
the Currency William B. Camp that

. Manges coidd not exercise his sontrol of

- That decision, on March 4, 1971, was
based on the SBA convictiod; " Camp
sald faderal law prohibited a person

. guilty of a felony breach of trust {rom -

, operating a bank. .
‘. . MANGES WAGED & 2-year baitle,

- that included lobbying in Congress, ef-
forts to win a presidential pardon, acd
appeals 1o higher courts. .

Part of ¢hat process was a leteer of
recommendation from Lloyd Bentsen
5r, of McAllen, father of U. S. Sen.
Lloyd Bentsen Jr. (D-Texas), -
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Bémlsen Sr. wrote an March 24, 1671,

~ that he had dealt with Manges for more
than a quarier of a century, and that
Manges had aiways Lept his word.

. “T corsider Mr. Manges not only ab- .
solutely horest, but A man of kigh in-.

tegrity and extreme abiiity,"” Bentsen
© wrote, . T .

Bentsen said ha was famiitar with

. the SBA matter that caused Manges’

- ‘problems *“and I personally fet] this in-

diczment, should never have been

- brought and was only-sustalned oo 4 -

' technicality,” Bentsen wrote.

.~ PEOPLE CLOSE to Bentsen indicate

that he probably would not write the °

same letter today. . -

Manges had no luck inarying to get

Camp to change his decision, but be {i-
nally won a reversal of the decision

' {rom the 5th Circuit Court of Appealson

March 1, 1973, ' !
Within & month, Manges had” in-
. stailed his own peopte in the executive
. positions a1 the bank--including the

bank's president, H. P. Guerra I, who °

. was & member of the Firarce Comm!s.
ston of Texas. The Commission over-:
sees the operation, of Texas banks;

_ Manges allegedly was able to get then-

. Gav. Preston Smith {0 appoint Guerra

" to the Commission, with the help of
than- State Sen. Jim Bates of Edinburg.
" The final successful ~noich im

* Manges’ financia] gun was the takeover .

“of the DCRC. ‘-

The company, which' traditionally .

“ had been.headquartered in Houstor., in-
“ chuded pitces of property in Houston
and Louisiana, 25 well as the 100,000

.acres of cattle and o] property in Du'-a.} .

- and Starr Counties, ~

HOW MANGES gained corerel wil)

" fen'e known entirely, but itissaid that -

"he traveled all over the Unitaed States
“buying up stock in the company {rom
{ minor stockholders, Some say that
., Manges blindsided the DCRC pedple as

Manges gained control of Groos ba

" e appareally achieved & controliing

interest sometime in mid-1971, aed’

" bought the remainder of the stock in the

,ranch company In November of that _

Year,

that shook up the oi companies that
had mineral leases on the DCRC,

On May 2, 1972, Manges filed suit be

fore 220th Dist. Court Judge Q. P. Car-

. rllo to halt various cil companies from

continuing prodiiction on che ranch unul

they cleaned up the ecological mess:

" Manges sald they had made.
An injunction was granted dgalast
- one ©of the oil companies, &nd has
stayed in force—espite later proiests
that Carrillo was in Marges' pocket.
Carrillo was forced <o disqualify
" himsel ‘Irom that case on Oct, 11, 1973,
after it had become well koown that
Manges had once bought Carrille a Cad-
_iitac, had put Carrillo on the board of
{ the Rio Grande Ciry bank and bestowed
. pther financial favors.on Lim~—while
. Carrillo was the sitiing judge in the re-
¢ caivership action under which the Guer-
. T& proptriies were dlviced up.’
{Jim Bates, the former state senator
. defeated for re-slection in 1972, had
been appointed as a receiver in that

case by the judge who sat inpriorto

Carrilio assuming a newly created
begch iz Jamuary of 1971, Bates was ap-

inted receiver by Dist. Judge C.
Woodrow Laughlin—a man with long-
time Parr ties, Bates subsequently
" showed up as a financial partkipant in

several Manges ventures.) oL

- AT ANY RATE, Manges’ Afum U]
. thraw the cil producers off his property
+ 1g sajd by bis friends to be an effort w0
, clean up hig Jand and to make the oil
: ¢ompanies honor their production con-
. tracls. ) . .
. Othé¢rs believe that Mapges fiied the
. suits 16 farce the producers off the land.

. In order tokeep their contracts, the

. producers have to continue to produce;
, hus far only the shallower deposits

nk before owners ‘realized. - -
l .

He then sat about ataiher maneuver

1

sy

e aa .y wes e e -

. production sreas; if the shaliow pr
* tion becomnes too expensive, byt
- the ecological argument, the prod
-~ might not "be able to afford to
- around to mine the deeper depositt
Manges, incidemtally, has bene
measurably from the- energy
- Some of the wells on his land had
margioal producers during fim¢

. cheaper ofl and gas, and had
. shut down. Now, however, it is eca
1 dcal- 1o put them back in production

AHERE 1S some speculation
Manges may be ¢rying to force the
er producers off the land so that he
sell the oil and gas o Oscar Wy
Coastal States Gas Corp. But whiie
between Minges and Wyatt are
maored none are known for sureto ¢
“=sxcep: that Morris Ashby, accotn
for the DCRC, previously worked

© Coastal States, . '
+ 'Manges' final known effort 1o
.over & financial property was his a
- tive try to gain contral of the Alice
- tional Bank in Alice, Texas.
Manges, ncting through three f
- men=DCRC accountant Ashby, Ba
and Jack C. Butler of Alice, who
previcusly been associated with
. bank--gsined control of slightly
! than 20 per cent of the bank's stock.

But afer his takeover effort
halted, Manges' front men told their
fce bank stock on June 18 of this yea

The timing on thal sale was v

~ close to the convening of a fece

* grand jury in Brownaville on June 1
this year-—-apparently to look (v
: “pects of Manges® financlal empire,

" AMONG THOSE called to testity
fore the grand jury were Manges' v
,Ruth; his brother-in-law, Robert Ki
mond, who is chafrman of the beard
the Groos.bank; Ashby, the DCRC .
" countant; Franx Moffett of Dilley.1
* erinarian for the DCRC; some livest
- auction personnel; and several bankt



Also calicd were two functionarfés'of

the Bank of the Southwest in Houston.
No one in a position to speak autherl
tatively has discussed what the grand
Jury {nvestigation actually concerns.
‘Thejury met for two days in June
and reconvened for three days in July.
" But the jury recessed after that stint

* without meeting by itsell, with United-

States attorneys absent, That indicated,
courthause watchers said, that the jury

apparently plans to hear more informa- -

tion before deciding whether to hand
down indictments. Or it could mean
that the federal prosecutors need more
time to sift through information gath-
ered in the latest round of grand jury
testimony.

SOME OF Manges’ friends describe
the investigation as a fishing expeditien
“aimed at sullying his reputaion.
Whatever the reason, the investiga.

.

" tion apparently basa't helped Mahges

. any. .
Manges, who told a newspaper re-
. porter last year that he was worth be-
tween $39 million and $30 mlilion, and
. had apparently 2 goed line of credi
with the Bark of the Southwest, is hav-
ing problems in his empire.
Samae of the signs:

& The sale of the stock in the Alics

" National Bank. o

« o
) & The fact that the Groos bank's
- deposits have dropped almast one<:hind
_ since Manges 100k contral.

® A possible split of some sort be-
" tween Manges and some of the Guerras
who had eriginally been his friends. H.
P. Guerta Il resigned from his pasi-
tions with both the Groos bank and the
_Rio Grande City bank ip_late Mayol
. “this year. (The resigration aist termi-
nated his service ¢n the stare financa
- eommission, since his position hinged
oz his being a banker,) e
& Ashby, accountant fof Manges
_ranch and a director of the Groos bank,
was sued by the bank for recovery of
. :9153511.000 loan made to him on Nov, 14,
There was speculation that the loar

was made so Ashby could buy the Allce |

National Bank stock, .

- ® The state banking department

told the Rio Grande City bank in April
of this~year 10 quit loaning so much
money to bank insiders, such as
Manges, . . !

® The Groos bank applied Dec. 19,

1973, to change from a naiional bank to -
a stawe bank. One advantage of beinga -

- state bank would be an ability to make
larger loans to a single personthana
* pational bank can. . .

;'@ Manpes was ordered on June 31,
1874, by Judge Max W, Bover—who re-

placed Carrilla jn the Guerra receiver.,

ship acticn—to pay $225.000 he sull
" awed in conpection with the split-up of
the ranch propercy. By the payment
deadline of July 1I, 1874, Marges bad
nat prid; he did mot do so until the
threat of fareciosure sale of his proper-
. ty to ‘meet the debt was raised by the
© judge, :

v o = L.

f
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. At last report, the check with which
“Manges paid the $2235,000 bounced, and
Judge Boyer' had ordered receiver
Bates to fareclose on property to sat-
Nisfy the debt. :
Whether Manges can assume politl-
cal’ control In Duval County inthe
wake oL-the Parrs--assuming ht ‘can
hang onto his land and banks—-is anp

\

er question.: °. .
"fHERE ARE THOSE who believe

that ke will be a pawer behind the .

thrane, A Kingmaker, after the Parrs
are gone. . .

But there are others who say that
Manges ‘is regarded as “an oulsida

gringo™ and cannot overnight assume .

the patron position that the Parrs have .

buiit up over generations, .

 Manges tried to have Ashby elecied
to the bpard of the Benavides Independ-
ent School District, which inciudes

. Freer, but Ashby was beaten.

(Oscar, Carrillo says Manges None-

theless controls the schopl board, and .

Carillo says that as a result, Manges
pays far less on his taxes than do other
landholders—such as Carrilie.)

But the mystery of Clinton Manges
continues, Whe:her he is good or bad
depends largely on who is asked about

- him., ) .

“He's viclous and dangerous,” says
Oscar Carrilio, once Manges' friend.

. One Sam Antonian, bowever, says
that Manges has simply beaten people
—such as the Groos family—at the free
private enterprise game they have ‘es
poused. Said the $an Antonian

“He ain't in the San Anonjo Country
Club yet, dut il he stays rich leng
enough, he will be.”

SATURDAY:; One of the keys o
“staying out of trouble with the lawix
gither 1o be the law or lo have a
. band In selecting those who enforce and
adjudicate It. In South Texas, the
Parrs’ hand-in that process has beea
" a large ona .
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*‘.ﬁ The Parr regime may be i

"";!, of faliing in Duval County due
-3 convictions, but arnund the st.
A 1al & "ho-hum™ amitude stall ¢
Last of Series nn |

Oscar Carrillo, pictured here in 1971 while a
* member cf the Texas House of Representatives,
;; would like 1o take oveér the politicgl machine of

Aueam paﬁ‘heuc

r
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l By ROBERT E. BASKIN

AUSTIN—While other secrions of the

: Etate may Jeel a sense of shock and

¢! amazement over the latest develop-
ments in the Parr Duchy of Duvai,
i residents of Soumth Texas—and even
pohuctans here in the state capital—
‘tend 10 take a ho—hum amtude about

l .them.

I ~What else can you e;.pec( dnw

¢ there?"” an Austin lawyer said witha

¢ shrug the other day. “We've always
! tiad that situation in Duval and other

f countries in the &rea, and maybe we al-

v ways will.”

i° Many cbservers feel that the Parrs

“ will pull through their present crisis,
despite the federal conviciions of the

’ reigning duke, George Parr, and his heir

' apparent nephew, Archer Parr, over ir-
regularities in the handling of funds of
the Duval County conservation and re-
clamation district, They always have.

" ' THE PARRS can be expected to fight’
their appeals with the bes; legal tal- -
.end they can find, as Goerge Parrgid

- B0 successtully ip 1950 befare the U.S.
Supreme Court on his mail fraud con-
viction. His artomey then was Abe
Fortas.

- And the speculatlon is that they will
be sble to comain, at least for the
tme being,. the insurgeney of former
State ‘Rep. Oscar Carrillc, who savs
he is prepared 10 take over the reins
of power. The Parr name is still
magic to Duval's Mexican-Americans,

tion of control probablv will not came’
unless, and alter, both George and
Archer Parr go to prison

The record of the last few months
fn the troubled dukedom is enough 1o
awe most politicians—the two convi-
tions, the tragic suicide of Archer
Parr's wite; Jody, the pmergenceof a
' pew strung ‘man, the mysierous Clin-
" ton Manges, in the Sauth Texas econ-
. omic end political picture. and the be-
. havier of & few siate disrict judges.

-

A complete showdown on the ques-

To Bawafl Siteraiion

is no indication that state légal action
is foresecable =apainst the Parrs or
any of their coborts. It has always
taken federal initiative, usually in Re-
publican  administrations, to strike
with any degree of effectiveness at

_ this 62-year-old machine,

Foremost of these Is the reflection
cast-upon the state’s judicial system.
The secret of political power in south
Texas has been (i) the control of
votes and (2} the control of local
courts. The twa go hand in glove,

Under the elective system of nam-
Ing state and county prosecutors and
judges the men who control the votes
often have the whiphand over the judi-
cial” system. Lawyers who must try
cases in these courts may chafe under
circumstances of unfaimess and lack
of fudicial impartiality arising from
this, but few are prepared to chal-

DUVAL-
A Troubled Dukedom

Ienge & judge before whom they may
have to try another case.

THERE ARE legal remedies—such as
impeachment or action by the state
judicial qualifications commission~but
thev are rarely emploved.

Periodically there are recommenda.
tions that state judges are appointed
by the Governor ard confirmed by the
Senate, and this was a subject of dis-
cussicn &t the recent ili-fated Constitu-
tional Convention. But proponents of
ciective judges have alwa)a bad the
last say.

While many. or most, gtate benches
are occupied by honorable apd dedi-
‘cated jurists, there fre mevitably po-
Jitical considerations involved in their
tenute of office under the eleclive sys-
tem. In mueh of south Texas, where
the vote i2 contrelled by macines, the
censiderations  are  magnified many

-.Ana(llr!d Praas Wrephete,

" George and \Areher Parr. Carrillo wasa part of - .
the machine until the Parrs refused to support
him in his 1974 try for the state sénate.

Archer Parr, the first Duke

of Duval . . . his family's
political reign nearing end?.

parts of the state can be & rare com-
medity, '

Another major issue in South Texas
concerns the vital question of what will
happen if the prevailing political or-
ganization Is ousted from power. The
specter of Crystal City, where the
MexicapAmerican La Raza Unida
party won funicipal control and took
readily to the exercise of power, af- -
{ects the thinking of the entire avea.
* There are respectable citizens who
would prefer 1o have a ratherbenevo-
lent despotitm by a machine which
maintains a stable government than
take the risk of having a less predict-
able growp become dominant.

TO SOME EXTENT this bas been
true in Duval County. But it is more
pertinent jn neighboring Webb County
{Lanedo) whers the machine rup by
the Martin and Katen families has ac- -
quired sophistication sed restraimt o

- its power. -

No  matter whnt. happens o the

" Parts in their present predicament,.

the future political evolutlon 'wf Duval
County and itz satellites js difficuitto
assess, The system of paternalism has
become deeply itgrzined over the
course of this century.

A el
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Chapter 6

I 13 anD to assess exactly the Assaciation’s role in the reform
movement which was developing. Whenever it acted in its own
name, by resolutions or memorial to the legislature, its contribu-
tion, of course, is evident. But frequently an indiviclual rather
than the Assoeiation acted, and often the man's motives, though
he was a member of the Associntion, were mixed, Tilden is an
ohvious example. No other man did as much to defeat the ring,
but clearly he acted primarily as 2 Democrat eager to cleanse his
party rather than as a luvyer eager to raise the standards of his
profession, Yet at the same time he was a vice-prusident of the
Association, planned much of his strategy with it in mind, and
reported to it on the progress of the movement. To what extent,
then, should the Association’s role be treated s distinet from Til-
den's?

There is no certain answer, and hiographers of the Association
and of Tilden all have made individunl judmments.® This much,
however, is clear: Tilden set nbout reform, hoping to vse the Asso-
* For example, Edward W, Sheldon in writing his histarical sketeh of the Assovia-
ton for fls semicentenwinl, 1870m1920, practicully lgnores Tildeu and says of the
Associntion that “Almost stagle-handed it organtzed, conducted nmd wam u fight
against fimnly seated corruption.” Further, he quotes with wpproval, in one of his
two slight references to Tilden, an extraordinary statement by another nwmber of
the Assuciution 10 the cffect thnt “the orgnkation of Whis Associntion may nlinost
be said to dave dmwegurated Me. Tildew's public career™ T Fuct, by 1804, two
yenrs before the Association wis founded, Tilden was alegdy one of the leuders of
the Democratic party in New York, wnd some wonld sny, iu the conntry. On the
other hand, Tilden’s Liogaphors, not vanamarally, tend w favor theic subjuect,
(L, Alesander C. Vlick, Swmuel ), Tilden [New York, Dodd, Mead, s0q9d,
pp. 2a6-230. Ldwoard WY, Sheldon, Histuried Sketeh, 1870-1y20, 27 ABCNY Jie-
purts 2206, nyb. 85, 44.}

Tweeds candidate for judge defeated 6y

ciation as ane of his tools, and the Assaciation, seeing that this was
an honorable and probably effective use of its power, offered jtself
to his hand,

In ather instances the Association's rols becomes even more
dificelt to assess becavse it was an mdeterminable influence
about which there is often no record at all. When Choate, for
example, stepped forwind at the Coopor Union mieeting to state,
“This is whut we are going to do nbout it,” he was not refcrring to
the Associatian or even to the legal profession. Yet hie was not on
the platform by chance, and he muy have been influenced to he
there by the Association. Ile was a member, thongh rulnlivc]y
inuctive; Lut he alvo was a partuer of Evarts and on goudl, even
Intimate, terms with most of the Association’s lenders. To what
extent did they encourage him to join the Committee and to play
nn active role op jtP

Aguin there is no certain unswer. But the founders of the Asso-
elatlon had hoped to excrt an influence for good simply by organ-
fzing, and during the deeade of the 1870¢', in which the Association
appeared as an an organization crusading for reform, it wndouht.
.Iedly often did have an efféct on men and evewts simply by exist-
ing.

As its first active step in the reform movement, the Association
joined the Committee of Seventy in opposing one of Tweed's can-
didates for the Sypreme Cowrt in the election of Novenber 187y,
By a resolution published in the newspapers the Association in-
formed the public that jt regarded the nomination of Thomas A
Ledwith as “that of a man who was not a Fawyer,” and wlded llmt‘
the nomination “must be regarded as dictated by political or
selfish motives, and in our opinivn shontd be condened by the
peaple.”

Lf.-d\\"ilh was defeated. Bt so were most of Tweed's other cang

<didates,: probably primarily Leecause of thclmmpnign put om 1y
the .Commillec of Seventy, The real siymifiennee of the j\xssuc:in,—r
tiom's nction was internal: The potential conflict witlin the mem.

Y0100
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20  Causes and Conflicts

bership over whether it should or should not attempt to reform
the judiciary, 2s well as the bar, had been resolved, at least tempo-
rarily,

But it had not been resolved quickly or easily. Nicoll, presum-
ably, was now in favor of soma Tnove toward judicial reform, for
the exceutive committee had recommended action; but others had
opnosed it. In the secretary’s words, “Alter an animated discus-
sion, and the refection of 1 motion to lay the whole subject on the
table,” a committee had been approved to study what action
might be taken. The vote of npproval, however, was 45 to 23—
hardly wnanimous— and  the committee’s recommendations,
which ultimately led to the resolution ngainst Ledwith, though
adopted unanimously, provoked consideraldy ore discussion.
Without the pressure of the reform movement, the Committee of
Seventy, the election, and an aroused public, the decision might
have gone the other way,

The public, however, was not satisfied to stop with the resolu-
tion on Ledwith, I£ expected the Association to de more than pre-
vent had judees from getting on the benchy it lonked to the organ-
ized bar_ta_ser cormpt judges already on it glt Many lLaw-
yers felt this too, among them Ceorge Templetou Strong, who
wrote in his diary on December 16, 1871:

The Association is pusillanimous; Its members are afrald to get
up A eause against Tarnard), Cardozo and Campany, though abun-
dant proof of corruplion is within their reach, If they should fall,
Barnard and the others would be hostile to them, and they would
lose clients, . . . I feel inelined to resign from this Bar Associa-
tion.!

He did not resign, and in fact his stricture on the Association
was unfadr, although it probably rellected general opinion in the
month following the election. Bot within the Association, whose
meetings Strong seldom attended, the active members, elated by
Lecdwith's defeat and pechaps overestimating their part in it

The memorial to the leglsluture 71

moved ahead at once to prepare the machinery and evidencs for
impeaching thosc judges they could prave to be corrupt.

The committee on the judiciary prepared a memorlal and g re-
port for the legistature which were submitted o members of the
Assoclution for their approval at a meeting on January 4, 1872,
(By then Evirts bad left for Kawope, where he remiained until De-
cember. Throughout 1872, though some vice-president generally
presided at the Association's mectings, llcnrericull as chair-
man of the executive committee had the guiding hand.) Afller
Wheeher I, Peekham, chiairman of the judiciary committee, red
the proposed mimorial and report, Nicoll movedd that they be e
cepted —— which they were, nlinost without discussion, By tlis
time, evideatly, the guestion of whether to attempt to reforn the
judiciary was no bonger arguable. It had been decided over Led-
with.

The memarial opened with a paragraph in which the Assovia-
tion identificd itself and its purposes, and then went on to state: o=

pust tho administration of justice in suid eity, Latly civil wut erim-
inal, has fuiled to commmnd that measure of public conlidenen
which is essential in order that it may nccomplish its benelieent
ends; that the Integrity of several high judicial officers eeenpying
places upon the beneh in sakd city, Tas Fallen under distrust; that
the profession nnd the public Yave become and are hecarming
more okt more alurmed al the conrse nd tendeney of judicial
action, and the peners] swspicio ave: ripewy] dulo convictiong
that the courts of Justice huve: heen, in many instonges, e thye
instruinents of promoting the Trands n||u'5tiw thiy sy
ereated to repriss g nis )
Youe aemuialists rlier represent, that eharges directly i |
peaching the judicial integrily of some of the joddges mpon Mo
Lenels in said ¢ily, have huen repeatedly mode in the most explicit

. . Q

Your memorialists farther represent that for several yeurs Tast pub
[

¢t

- mamer Inomany of the prineipnl journals of the day, wind thag

circuluted thronghout the United States and foreign countricy;
and that in these and other ways the adwinisteation of justice
in said city, il the honor and fair fame oot only of that eity bt
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also of the State have become widely involved in doubt and suspi-
cion; and that by resson of the condition of things herein sot forth,
eapitalists have been alarmed, and important commnercial and
financial enterprises have been diverted from said city, and hat
its general prosperity is likely to be still further matevially re-
tarded.

Your memorialists further represent, that the public alarm and
apprchension thus aroused for the security of the rights of person
and property, and the general indignation at the reproach thus
drawn upon the city of Now York and the Stale, were among
the exciting canses which fed to the popular wprising ot the re-
cent election in that city, and thut the fruits of that election would
Le in great measure lost unfess the distrust herein mentioned
should be shown te be without foundation, or be removed by the
application of the most efficient remedies; and that it is due to the
administration of justice and to the many learned and upright
memhcrs of the beneh, and to those whose character and vseful-
ness have Leen and are affected and impaired, that n rigid inquicy?
Eshould be instituted by the Legislatnre, and sneh remedies applied

t-as.the resulls ol the inguiry juay. demuand?

Throughout December the judiciary committee had collected
mass of evidence, much of it verhal and not taken under oath, hut
enough nevertheless to convince the committee that cormuption
could be proved against certain judges. The eommittce report,
Erennrcd g integral part of the memorial, smnmarized the,
kind of malleasance with which the judees (still _tpmamed)

should he eharged:

In the gross abuse of the powers of such judges, and of the
courts heldd by them respectively; in_granting injunctions; in_the
ereation of recviveeshipe, and the appointnient ol reciivers and
trimsferring to them st amonnts roperty,_hoth of corpora-
tions_and individuals; in abusineg tie power_to_appoint reflerees,
and in makine exeessive allowances to cegeiyers, pelerccs o

otliers_for il by Taw; i dne their authority

i the mannes of holdins courts; in makile hnprapee ex_puerle

orders ot of court, and in deciding 5 ations without

a hg‘;!_ﬂng.m.mu:; in abusing the writ of habeas corpus, hy using
»

funens maneuverng in the Assembly 13-

or penmitting its use for unlawful purposes, and in improperl

withholling relicf under it writ; in altempting the !ntimidntlo::
of counsel in the discharge of duty toward their clients, aud in
sho'\vmg undue Tavoritism to other counsel and n(lon;cys for
their personal or prolessional wdvincement; in gross andd inde-
corous conduct while sitting in court, teading to bring the office
?F judge inte popular coutempt; in various acts fudicating the
infuence of carruption upon their efficial conduct and dccitions'
n[ld finally, in so purverting judicial authority, by the vso of dc:
vices under the forins of law, as (o enable individuals and cor-
porate officers to wsurp and exercise unlawful powers, sefzo and
:‘.unv!crt property, acenmplish nefarious designs, and evade Jus-
ice.

The committee gave the combined memoria] and report ty Tjl-

e den, intending that he should Present it to the legislature on Te-

hall of the Association, This was natural, for Tildew in his vole of
assemblyman had a place on the Asscmhly's.jli(liciairy commitlee,
But as he explained, “Instead of presenting it and I]\.;lkl;';l.g-il‘ t]i;'g
occasion of a speech, I retained it and gave it back to the commip =
tee, advising them to take it to Mu, [Thoras G.] Alvord for ]res-a
entation. T decined his cooperation important, thought hig parlia-
mentary skill nnd influence entitled him to a consideration which

a scetion of his own party were not disposed to accord to him
and, for the interest of the cause, felt willing 10 invite his Ic-ldcr:
ship, and to he myself a follower.™ t It was a wise move, for| ulti-
mately it put a competent, Jisngst Republican in chm'gu of the
pynchtling&'in a legislatwre which, after the elecli.r;n was (Idn:i-
nated by the Republican party. ‘

After Alvord presented the memorial and report, the Asseml)
referred the matter 1o its ]'ndl'ci-.nry committee, which soo;n ‘m)-r
nounced that it would held hearings in New York to invcsti--:ue
the charges. At this time it seemed likely that eharpes wqunT Lo
presented against fonr judges: Barnard, Gardozn and D. I* Tuyrn.

< T ulf the Suprema Court, and Joln 1L, McCGunn of the Superior
Court, Of thege, Ingralinm was thought by many to be an lanest
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judge, guilty only of belng nssociated in men’s minds with Bar- |

nard and Cardozo because he frequently sat with them as the
third member of the Supreme Court’s General Term. Whatever
may have been the truth, Ingraham was also an old man whosa
term of aflice liad nearly expired and who by constitutional prohi-
bition could not stand for reelection. Aflter a short preliminary
investigation, thevefore, the procecding ngainst him was discou-
tinved. *

There remained the other three, all of whom prepared to de-
fend themselves. In those days the judges in New York, as part of
the demoeratie trend empliasized by the Anti-Tent wars and the
constitution of 1846, did not wear wigs or black gowns or even,

" necessarily, dark suits. Barnard, a handsome man with a flowing

moustache, had n taste for well-cut juckets and trim teousers, and
he ran Wis court informally, Becaunse he liked 1o do something
with his hands, every day he would whittle a stick of wood down
to a pile of shavings, and, faneying himself as a wit, he hantered a
great deal with the lawyers, Once when a lawyer asked hin for a
rather lnrge allowance, $30,000, Barnard hesitated and then suid,
“Oh, well, take your allowance, and let them put it in the
charges.” And anather time, interrupting & Inwyer who wis not a
member of the Association, he announced, “If there is any mem-
ber of the Bar Association here, be can have an additional specifi-
cation in the charges agaiust me, for 1 am going to seratch my
head.” Perhaps because he was the judge, and the Tuwyers merely
lawyers, they prolessed to be vastly amused.®

* A minute of the Associalion’s meeting on Febrnry 15, 1872, shaws that within
the Association the fule of Tngmham was discussed with some heat. From ths
foor & member ulleral o rsolution that Ingraham’s conduct “be Inquired nlo e
fore the Judiciary Cornmittee af the Assenbly” But “wfter an unimated diseus-
sion, Wie resolution, on motion, wus Laid en the able.” {Afnntes of the Association,
Veol, 1, 1 65.) Mgeadam wus bors in 1Boo and dicd on December 13, 1581 Njs
judiefal tife hud begon (n 1848 when Governar Murcy uppainted him an associuty
Judge of the Court of Comuim Pleas. On hiy retirement from the Snpreme Court
on Decomber 31, 1872, he lad been o fudge for thirty-live years, which wag
thouglit 1o be a longer perivd thin ony other judge in tha staly's history up te it
time, {Vor e eulogivs of hit [ulluwing his :li.unlh, sew 35 ANCNY Tribinles (o
Lawyers 12.) .

i

The learings on the threa jndges 75

The henrines of the Assembly's juticiary committee hepan an
Febraary 19 at the Fifth Avenue Hotel, wlhich was then on 23rd
Street, and continved throngh April 11. Olten the sessions lasted
from ten in the marning unti! eleven at night. On the committee

.of nine were Tilden and Lis two colleagmes, D, B, ITil} aud W. W,
Niles, and all three took an active part in the intereogations. Be-
siles he committee’s counsel, the Assocfution, on the Assembhly's
Invitation, was represented Dy three members: Joslua Vi Cott,
John B Yacsopg nnd Alsert Stickury From the start these men
were the active counse) in the liearings and soon symbalized for
the public the Association’s role in the reform movement, Jor
ahont siv monthis gy spent all their tine on the licawings swud on
the sulmegquent triat and impeachmen wepeidingg At the end the
Association voted than wu honorarium of $1,000 «uch “fur their
survices in the trinl of Judge MeCunn™ e In all, the Association .

[tself spent ahont $40,000, colleated prineipully from its mendne
on the proseeution of its charges,' 7 : :

b

At the heariugs Van Cott Vupsons and §liekney examinged 27gmmy
witnesses, 110 wilh regrr Lypecifically to Burnaed, 64 swith repasl €9

to Cardozo, tnd g2 with reeard to MeCun, A three judtges were])

represented by counsel,® and cross-examination was allowed. Thead

recards at the end were voluminous — and damaging to the
judges. Nevertheless, each continned to prepave his defense, Bar-
nard conferred with Cardozo, and hotly agreed that o resiguation
by cither would serve as on admission of guilt for hoth; each
therefore promised the uther not to resign, The committee, after
studying the records for three weeks, recommended impeachinept
Jorall three judyes, T e
Just us the Assembly wus ubout to act on the reccommendation,
however, Curduzn, without notice to Barnard, sent in his resigane

tinu Lo the seerclary of state, and it was accepled. As a result tlne.c/y

ense against hinm was dropped, and he retired to peivale bife, dis.

: H;nnuul.mli‘lilu::l Gunrge Tickinor Cuntis whe, having wrilten 10 aslicls on Thavil
Dudley Fiehl's wetions in the Lrie litigations, u]n:;u?y Ind stoatied anuch of the
gmulhl the |u:.Ari||g:' sl CuveE,
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graced hut with ¢ial censure. Barnard and MeCunn contin-
ued to prepare their defenses. Even in sin there are degref:s of
muilt; and all men, honest or corrupt, judged Cardozo, flor his se-
cret betrayal of his colleagues, to be the most contemptible of all
the men involved in Tweed's ring.®

The resignation of Carduzo and the impending trials of Barnard
and MeCun, s might be expected, released the venom of those
who belicve that virtue or vice resides_in_the racial or relipious
Dackiround of o man. Cardozo wis o member of one of the eity's
oldest and most distinquwm, and_McCunn was
an_Irish |'|nn1.il_rr:1_11t__:\ sailor from County Derry who, with a
hielping hand at the start [rom O'Conor, had worked his way up in
the world. Amonyg New York's citizens there were many, such as
George Templuton Strong, who were eager to Lelieve that the
city's troubles were laryely the work of the Trish nnd the Iew§.
Yet the Deity in his wisdom had_made it dificnlt for anyene seri-
ously to reaclt this vonelusion, for there wus also Darnavd, of pood
mative stock, oM in Pougw;'_\!gn Lrothers, all of
whom had gone : ven Yale was not clearly the canse
of the trouble, for Narnard's heothes joseph wits on the Supreme
Conrt at Povelkeepsie and was honest,

For reasons that are unelear the Assembly decided to follow
Aifferent pracedures_in the trials nfmﬂ_h«lc(ﬂW
Barnard it proposed an impeachment, in which it would prcsent
ﬁ-ﬁixalrgcs {the articled of impeaclunent) to the Senute sitting as
a Court of Impeachment. In addition to the Senators the judges
wotld include fve members of the Court of Appeals and the Heu-
tenant governar of the state, who was by law president of the Sen-
ate mlc': of the Court of Impuachment. The trial would be sclied-
wled and direeted, however, by nine members of the Assembly,

'
* Cardien’s som, !luu{nmin Nullwn Cantozo {1870-1920), was ¢_w!‘v Lwe yeors ol
Dot the tiue of s futhers pesignntion, bt Ne gicw up Teeling Dis Tathued™y diagrice

o keenty wnd detenmingd o raduen ths fasnily mune. He aelieved this Ly becoming

one of the most distingulshed udges ol hiz pencration, serving on Uey Suprems
Court and Court of Appenls of New York from rgrg-3naz, wnd on the United
Stules Supreme Conre [ron 1y32 until his deatly in 1yab.

The Sennte’s trisl of judge McCun | 77

who had the title “Mavagers on hehalf of the Assembly.” Chair-
mun of these was Tilden's colleague, Thomas G. Alvord.

For McCunn the assombly proposed 3 Jess fonnal procedyre. It
submitied charges ta the governor with the recommendation that
he cull w special session of the Scuate to fnvestigate them and, if it
found them true, to remove MeCunn {vom oflice. Under this pro-
cedure the Senale lcchnicuﬂy didd not sit as a court and Jdid not
have the judges of the Court of Appeals sitting with it In fuct no
one was exactly sure how the procedore should work, and much
of the carly purt of the trial wus given over to arguments nhout
jurisdiction and powers and whether the povernar’s letter to the
Senate had met the requirements of the state’s constitution,
Nevertheless, the Senate determined to proceed, to conduet its
investigation as if it were a trind, wud to deliver a judgment. VE, g
MeCunn's counse] insisted, he had the vight of appeal 1o some
court from what was merely o quasi-judicial hearing, that ¢ques-
tion couldt be met wheu it arose.

Because this procedure was simpler than an impeaclment, ve-C

quiring the Senate merely to assemble in its regular chamber ntt‘f"
Albany without the additional judges or the managers from lhcm
Assembly, McCunn's trial was seheduled hefore Barnards and
Legan on June 18, Represeating the Association and pressing its
charges against McConn were Van Cott, Parsons aned Stickney;
representing MeCunn, besieles himself, was a growp of five lawyers,

The Association presented eight carges, all carefully sclected.
McConn was most nolorious for his fravdulent waturalization
proceedings, which gencrally took place just belore elections, Tin-
migrunts, often forty at a time, wonld be herded before Lim by
Tweed's livutenants aud with the knock of by gavel wonld
acquire the right to vote, “It is mmored,” the Tribupe remarked
one time, “that fudge McCunn has issued an ovder naturalizing all
the lower connties of Treland, begiming at Tipperary and ronning
down lo Cork, Judge Barnard will arvange Tor the novthern con-
tivs at the next sitting of Channbers.™ *
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But there was none of this in the charpes, Obviously to ques-
tion the citizenship of thousands of voters and, perhaps, to prove
that all the elections in the state for the past five years had been
feaudulent would create enormous problems which the removal of
MeCunn would not solve. Tnstead the Association’s Tnwyurs had

selected seven cases, caeh with several wllecedly cormimt pots or

rulings by McCunn, and had Tashioned vut ol each ease qseparate
Thanee of correption, A Tl eighith charge presented the conclu-
gl e

The charges are stated in a formal, contorted style which con-
ceals rather than discloses thelr meaning, Lut Parsons, in his sum-
mation for the senators put the seventh charge, typical of the
others except that the nmount of mouey involved is small, as [ol-
lows:

The next cuse to which I ¢all your attention is that of Van
Ness v, Taliaferro, The facts wre in a small compass, and the
case Is a very aggravated one. There was pending  reference
before o very respectable attorney in the City of New York,
Ar. Edsall: the contest being about o fund of $a,000, in the pos-
svssion of a Grm of nuctioncers, of New York, Messrs. Leeds &
Minor, a pericetly respeetable and responsible firm.

s, . p, woon: Under which charge does this ease come?

ML PANSONS: Tt comes under the seventh churge, and the testi- -
mony relating to it will be found conunencing &t page 403 !
have stated. that this fund of $3,000 was i the Iands of Leeds
& Minor, a responsible firm of suctionecrs in the city 'of Ne\.v
York; they were willing to pay interest for it, peading this
litigation, and the relerence bufore Mr. Edsall L procueded so
far that the plaintiff had resteed Wis ense, and the defendants were
called upon to introduce their testimony, when one of the parties
to the suit made a motien before Judee McCunn to vacate the
order of refurence, wpon the grounds that the case way not refer-
able, and that the consent griven wis not that of the party; ren!\y,
the result of this ease is laughable; senators, you must not think
that tiese are isolated cases whiclh we luve sugeeeded in hringing

MeCunn’s counsel withdraw 79

before you; we cannot bring hers the mass of eascs which are
exemplified and illustrated by these with which we have felt justi-
ficd in oecupying the attention of the Senate: in this case, as T have
sald, a motlon wns made before Judge McCunn to vacate the
order of reference, on the ground that the case was not a referahle
one; Judge MeCunn vacated the reference —all that e was
asked to da Ly the parties appearing or by the motion papers;
but, by the snme decision, he who thus held that the order of
reference hefore Edsall sheuld be vacated upown the ground I
have stated, ordured another reference and appointed Wm. M.
Tweed, Jr, referec; we /ll know why that was dene: hut that fs
not all; by the same order Judge McCunn appainted Mr, Thomns
]+ Barr receiver of the wnount [n controversy; na such motion was
pending; no party applicd for o receiver; md the conseguence was
that the parties were subjected to a lurther fitigation, extending
over many manths, and were obliged to pay recelver's fees and
ruferec’s fees, in addition to the refuree’s foes previously incurred,
and to enalile Judge MeCunn to purchase political support und
asslstance. This wos iinmediately preceding his nomination te his
present term of office, aml indlicates the extent to which Tie holds)
 his scat by the will of the peaple.®

o
MeCunn_attended the trin! through the argaments ahout e

Seny; ] stimony, and
then lis ggumgn_dp.pu.u_ln[g_[.ul&_d_lum. Though he remained in
Albany elose to the Senate and fullowed its netions, e would not
nttend its sessions,

On the second day of taking testimony, a week after the trinl
begun, while a witness was being questioned by Parsons on redi-
rect exmnination, A messenger delivered a Yetter from MeCunn to
the president of the Senate. It annocunced that MeCinn's connsel
had withdrawn from the cose and had vrged him, as their letter to
him stated, “to leave it te the Senators, unimpeded by you, or by
us in your helalf, to make such disposition of the charges against
you s, in theiy judgement of their power and duty, shall seem just
and right.” This advice, McCrn now infonned the Senate, he in-»
tended to fu"uw.{‘

A’ffé.?c/?ed L:.;ch thed=# 11
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In their letter to him which he enclosed for the senators his
lawyers explained their action by stating Itlmt, in ndditit'm to
thinking the proceeding was unconstitutional, “our views in re-
gard to the admissibility of much of the evildcncc produced
against you differ so avidely fram the rulings on the subjuect, that
we ave disposed to question the propriety of our continuing lou%;cr
in the position we have aceupicd, and to doubt whether our doing
so would be of any essentiul service gither in your defense, or in
excluding from the record of the proceedings against you, of what
we deem frrelevant and improper evidenee.”

The two letters, when read out to the Senate by its president,
caused amazement, No one was sure of their significance. One
senator propused that the Sepate sit without adjournment; an-
other, that it adjourn at once; and still anotlher, that it follow the
schedule previousty laid down for the proceeding — in short, dis-
regard the letters, And in the end this is what it did.

The tria} came to a close on July 2. In the morning Parsons be-
gan his summation Ly attempling to answet the senators’ unstuted
¢juestions about Lhe two letters, Perhaps some of them feared that
they had been o legislative tyraunny? Tarsons assured them they
had not: “This cnse has assimilated very nearly to an impencli-
ment trial; every right which the aceused jndge conld elaim, if he
were here with articles of impeachment pending against him, has
been conceded to him, and we think that the Senate had pone
even heyond what the accused judge could elaim if he were here
to answer articles of impeachment, and that privileges liave been
aecorded to hint which in that ease he could scarcely insist wpon
as a matter of striet vipht.” '

This was true, and the senators must have felt convinced of it. .’

Further, ns Parsons observed: “The case was a nasty case. It had
not even those circumstunces to give it an appearance of dignity
which are found, and which impose upon the public mind when a
man of great talent has heen guilty of correspondlingly peeat
wrong. This man, who had procured himself to bhe placed in the

o w b, to remoye him from office

The judgmnent on McCunn B2

position of judge, as represented by this Leslimony, is a low, meun,
sneaking man ., . "' And this also scemed true,

“1 stand here,” Parsons saidd, “for the bar of the city of New
York, to eall upon you, senntors, by your interlerence, to clevate,
heyend the reach of inlluence or temptations like these, the stand-
ards of professional honer, upplicable as well to the practice of my
profession us to the performance by the judges of the city of New
York of their duties.”

Later, ufter « period of privale consultation, the Senate re-
turned to publie session, and the clerk way directed to read the
charges. Of six of the seven eharges MeCunn was found guilty; of
the sixth cliarge he was found innocent. On the eighth and sum-
mary charge the Senate found him puilty of 'filh:g‘.ti undl cornipt
nets” for “his own persanal gain and advantape, pecuniary and
other” whicl had “therehy brought the adainistration of justice
into contempt, and coused deep-seated and geners] distrost and
fear to procecdings in the courts of this Stte” Then it voted, 24

4
3
<
=
-

)

MeCunn Lelt Athany and returned to his home in the city, He
was reputed to be @ erude man, and purhaps be was. Bt lie was
not insensitive. e arvived at home in o half-dazed manmer and,
without even stopping to grieve with his famdly, shot Tiinsel{ vp

Liu Dis bedroom.. Three days tatee be died, ad Charles O'Conor,2

,.\\:]m onge had IncAped Wi gt hiy start and now was preparing the

Jease against Tweed, put uside his work to attend the funera] and
1o go with the fumily to the graye: '

Bartard’s trial begn on July 22, ouly a fortnight after MeConn's
doatly, Wi was Teld at Garatoga Springs in the large town hall,
Siratogn then was a fashionable spa, an attraetive place in mid-
sununer for the judges, senators, witnesses, clerks and connsel to
pather. Tt was filled besides with sentimental legal memories for
thie older liwyers. Uutil the reformation of the state’s jodicial sys-
teny, which had Tollowed the constitmtion of 836 and which,
under David Dudley Field's Code of Progedure, had merged the

ol
o
e
Y
Q

Affﬁcée_d Exhifped-2 11




A4

82  Causes and Conflicts

practice of Taw and equity, Saratoga hind been the seat of the state
Court of Chancery. It was at Saratoga that Chancellor Xent had
presided, and for many lawyers it scemed appropriate for a court
of impeachment of a judge to sit there.

The trial proceeded in much the fashion of McCunn's, except
that Barnard’s counsel did not withdraw and there was less argu-
ment about the tribunal’s jurisdiction. There was also mure exam-
imation of witnesses, for instead of only eight charpes of cornup-
tion Barnard was facing, thirty-eight articles- of _jinpeachment.

Half of these were related to (le litipations involying the Frie,

the Union Pucilic and the Albany & Susquehanna guilraads, and
—p— e
the examination of wilnusses concerning them consuned perhaps

i three-quarters of the trial. As with the ¢harges against MeCunn,

each article dealt with a specific situation, most olten the prant-
ing of an_ex parte order of injunction_or-the appointment of a_re-
wll&‘am.tmimlly, with “The said_justice made the said
ure

celer contrary to law, with a willful and corrupt partiulity toward

_I'\nu.s Fisk, Jr., Juy Cuuhl, and others, who were then directors of

Only one article, the. t\wntmth c]mrged Tarnard with taking
Gmoucy for his corrupt acts, ind even this wus limited to small per-
sonal gifts and “u number of costly chairs of the value of five hwn-
dred dollars and upward.™ In this respeet the churges against Me-
Cunn and Barmnard were quite different, Those against MeCunn
always specified peeuniary profit for himsell or his friends, gener-
ally in fees or allowanees, whereas those against Barnard, with
this one exception, specified only partiality for his fricnds, Tn ey
ther ense, of course, someone suffered an m]mtlcc one which

the rallroad suits could run into millions of dollars. Nevertheless,

the atmosphere of Barnard’s trial was less sordid than that of Me-
Cunn, although more littering because of its greater formality,
the size of the sums Involved and the famboyavce of its persunali-
ties.

Nepresentine the manarers of tha Aceamhly and thavafara wes

. Barnard's cotinsel on the Associgtion 83

senting the articles of impeachment to the court, were Daniel
Pratt of Syracuse and the same three men from the Association —
Vun Cott, Parsons and Stickney. Technically they now were
employed by the Assemibly and had no conneetion with the Asso-
ciation, except of course that they were members. Tt so was
Burnard’s chief emmsel, William A, Beaeh, The public, however,
tended to ignare Beaeh's membership and ta think of the others as
representing the Association against Barnard,

Beach himself contributed to this {dea, for in his summation he

stated bluntly that the managers “have sat throoeh this pijal g |

mute Jumpaics and defewnted its eomtro) to the War Association,
Hoping to eouvinge the senators that the Association had vlterioe

rlil'rcu! matives for attackive Bamard e talked of “the subils

and stealthy emissary of the Bar Association of the City of Ny

York sl ipgr 1 el its members” and vemarked gn the

Assoetation’s “spivit_of malignity gnd Jate” Tts tacties had in-
cludiel “Professional spics placed npon the private movements of
a judge. Professional reporters employed to follow lis conrts and
gather up any hunorons or wncongidered expressions he may have
used in the freedom of clunnbers intereourse.” ' As Nreen wrote
later, the Association as painted by Beach was a monster crawling
“in the path of its victim from plice to plaee, listening to his light-
est word and noting his minutest movement in its anadety for ma-
terfals out of which to construct the Instrument intended for his
ruin,” ¥ :

In other parts of Lils speech, of caurse, Reach pownded on al-
leged defeets T the articles of impeachment, and gencrally his
summation was considered to be very effective. Its rhietorie was
in the style of the day — and so was its length, seven hours. Van
Cott’s veply, however, was even longer, and lie also had something
to say of the Association’s role in the proceeding. l’mlu.tmh at
Teach’s description of it, he nsked:

What is the Bar Association of the City of New York? Tt is the

PR
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utahle standing is oblized ta stay out of it, and I believe I may say
that cvery reputable lawyer desires to be in it und to co-operata in
its high and useful public purposes. The Bar Associntion of the
City of New York, whose chie(s are Charles ©'Conor, Swomel T
Tilden, William M. Jvarts — these are the persons described in
the expressive Janguage of the gentleman as the “subtle and
stealtly emissarics of the Bar Association” whe have eonspired and

set upon this virluous respondent, who flics, one would think, as a
volunteer, not brought liere as a criminal, not dragged to the bar
of justice, but who flies here as to a place af refuge from the perse. -
cution of those “stealthy and subtle emissaries of the Bar Assochi-

tion,” 1%

The court took three days to vote on the articles, nnd during

‘the charge of pecuniary corruption. This was the twentieth arti-
cle, and althongh there were still thirty-seven others, this was in a
sense the maest serions. With it safely passed, the hapes of Bar-
nard and his [riends soared, If he were found guilty of one or two
of the articles = and a two-thirds vole of the court was necessary
for each one — there might be only 2 reprimand or_vote of cen-
sure, and even il he were removed (v office, he sorm could he

\ reclected. Barnard Limsell seems never to have doubted that lie

/ wonld be }tuqnittv;',

On the finat afternoon he waited for the verdict with hiy friends
in a room of the Grand Union Ilotel, crinking, joking and gaily
anticipating the result. When news of the verdict eame, it fell on

the group like a thunderclap. Tte had heen found grilty of twenty-

five of the articles, including every article involving the Erie Rail-

i

f

i  road litigations, three ont of four of those involving the Union
| ? Pacilie,;and seven out of cleven of those involving the Athany &

' Susquehanna. The court thercupon had voted 35 to 0 ta renove

i 1" Lim rom his oflice and 33 to = to disqualify hiim forever from hold-
; g

?
I
|
!
i
!
i

l ing any “olfee ol Lonar, trast or profit under this State.”

. Rarsard, Carduza und MeCoun: these pre the most famous of
the judges brought to trinl, but they were wol the anly ones,

that period word leaked out that Bamard had been acqulltcdgf’}

here were are

had been e

peetedly, men asked, YWhy? AWt bad happened?

Referendum on the selection of judges B

hoth of whom were acquitted, hut only after testimony whig e-h
veated ik, though they perbaps were not corrupt, they were

The charpes against Curtis, a judgo of the Marine Court in New
York City, were prepared and proseented by the Association, As
with McCamv'y, the trial was hefore the Senate. It started in e
cember 1872 and ran into Lhe [oflowing year, Prindle was the
caunty judge and surrogate of Chenango County, and (he charges
against him, fifty-four in all, were preferad Ly eleven eitizens of
Chenango County, TTis trial too was Defore the Senate and
procecding in o desultory fashion, ran from July 1872 into Ih(.:
following Jannary, So that in vB72 the citizins of New York Faced
the speetaele of fopr of thye judpes on ! For eorroption gl o
filth resipning after

)

ic learingy ayoid trind, ‘There never

Hore in the sl

Many Lowyers salate incfudi i
Many lowyers in the state, ineluding those Jiading e Associa

=
4

tion, acveed o 1l yoot ol e tronble. 3 Loy i the comstitution of =

gt years and election

Lian elfort to vemedy this problem by giving e judgres mors

independence, the constilutiona] conventivn of 167 had pro-
posed to extend the terms on e Court of Appeals and the Su.
preme Court from cight to fourteen years, The people lad ap-
proved this, thouyph by n very small majority, in the election of
186y, For Tawyers whe thouglit the selection of judges by popular
clection wits o bad methad, this was a step in the riglu dirvc!iu;l,

E8.0 whieh Tad sbolishied the methiod hy whicl juilees were ip- .
oimted wnd Tod substiladed o systeny of electim, Terms for the
divtriety madle relatively smiall. Fora tiove his system hod win kaxd
r(:;l'i(llli\]l]ri_\\_@” bust preaclually, in the opinion of iy Yawyers ll—w
(i:_\_]ﬂli.-r ol some of the judees lad declingd, Politieal Yeadors ‘mhr;
\ﬂlt(.‘[‘ ta contol the patranape of e conet svstem JITLRTYIT
nateed and ebectied some s who conld be coptroltyl

. ';J
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but a very small step. In 1873 there would be a chance to tak
Jarger one.

A proposal which had originated in the constitutional conws
tion of 1567 was sthedulcd to come before the people as ref
endum in the election of November 1573 The proposed pl
would reinvest the governor of the state with the power
appoint judges, contingent upon the advice and consent of &

- senate, This, in the opinion of many lawyers, was the answer

the spread of corruption on the bench. It was a system of selec
ing judges that had worked well in the past and certainly neve
had produced a situation in which five judges faced trials for co
ruption within a single year. Passage of the referendum was th
positive reform for which the bar as a whole should work, and t
which the conviction of Barnard and McCunn should be merely . -
prelude, ‘

Atrached Exhipef~# 11




00114

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTIERN DISTRICT CF TEXAS
BROWKSVILLE DIVISION

IN THE MATTER OF ' IN PROCEEDINGS FOR A REAL

M. GUERRA & SON, A
LDMTTED PARTRERSHIP,

DEBTOR PROPERTY ARRANGEMENT KO, 69-BE-9

-
-

PROPONENTS' BRIEF ON JURISDICTION; AND
ADEQUACY OF REMEDIES IN RANXRUPTCY COURT;
INADEQUACY OF REMEDIES IN STATE COURT IX

©_ STARR COUNTY

TO THE HONORABLE JUDGE Or SAID CCQURT:

M. Guerra and Son, Petitioner, files this Memorandum Briefd
at this time for the purpose of: (1} demonstrating that juris-
diction of the Bankruptey Court became fixed when the Petition
for Arrangement was filed; (2} that once jurisdiction ztitached,
the Court's jurisdiction is not ousted by subsequent evencs,
or affirmative acts of opponents of the arrangement; (3) that
the Court's Jurisdiction and duty fo continue extends to all
issues and controversies here involved; (4) that the re"edies
aVailable through this proceeding are adequate to settle =211
controversies with Justice and feirness; (5) that Just remedles
are not available In State Court in Starr County, end remedies
there available are not Just or adeguate.

To the extent reference is herein made to any matier ol
fact, not already before the Court from the prior incomplete
hearing, evidence will be presented when the ;earing 1s com-
pleted.

This Brief is divided into tw0 general perts, “"The Juris-
dictional Question," beginning on FPage 2, and "Competercy of

the Bankruptey Court to Grant Desired Reliefl; Inability of

State Court to Effect a Just Result,” in whieh remzining Issues

are discussed,.

21- ,!Aﬂchfﬁi !ﬁ l _'Llj.
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THE JURISDICTION QUESTION

The United States Supreme Court has placed fhe .
Jurisdiction question beyond the contentions of the oppenents
of the arrangement in its consistent holding that jurisdic-
tion is determined on the state of things at the time sult Is
brought, and that su‘bs;equent events do not 6ust the Court
of jurisdictlon,

1, Jurisdiction Atteches at Time Petition is Filed:

It Is an elemental principle concerning jurisdiction that
jurisdiction'is determined on the stafe of things at the time

the suit is brought. (Lee v. Madican, 248 F2d4 783, 79 S. Ct.

276, 358 U.5.228, 3 L.Ed.2d 260; Yung Jim Teung v. Dulies, .

229 F2d 244)

2. Court is Not Ousited by Subsecuent Zvents: If juris-

diction existed on the date of filing of the betition, it is
retained until éli issues of both izw znd Tact have been
finally determined. (In Re 431 Caktale ive. Bldgz. Corp.

28 F.Supp. 63) Conseguently, ail. of the neicirama concerning
the note held by Southwestern Life insurancs Cc.ipsany, ané the
-efforts of the opponentis of the errangerens o sast the cours
of jurisdiction by tendering payment of the note woulé have
been of no avail for thelr purpose, even if they héd been
successful, Nor does the Southwestern note constiiute the
only lien on real estate which existed at the time of tae
petitlon, and still exists. The National Eénk of Comnmercea
holds a note supported by a writien agreement that the pariner:
would supply real estate as cclZiserel il the note were not

aid when cuze. This note was overdue at the time of filing
P 2

the petitiosn. (USF&G Co. v, Hillisrs Muiusl

f Pexas, 366 F2d 569 (1668), Zighth Circult) Three parinars

Q

C. Guerra and V. H. Guerra {general parirers) znd Vir_ inliz

i
-
i
¢!

J.
G. Jeffries (a2 limited partner) had by their act
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from the partnership prior to gﬁgjfgging of the petition,
but no accounting had been made to them by the partnership.
While this may be a disputed fact, nevertheless, the real
estate, as well as all other assets of the partnership,
stand good for their Interest therein until final settlement
is made. The Supreme Court In USF&G Co, v, Millers NMutugl

Fire Ins, Co. of Texas, in.a case where the two insurance

companies held joint liability to the Plaintiff, but Millers
refused to defend the insured and USF&G assumed the defense
successfully, thereby eliminating everything hut the e¢lalm by
USF&G agalnst Mlllers for contribution to the defense in a
sum less than the Jurisdletional amount, Millers contended
that the Federal Court had lost Jurisdiction. The Court said:

"Defendant overlooks in its present Jurisdictional

attack the well settled principle that once Juris-

diction is successfully invoked, subsequent events

are of no importance and canncot divest the court

of its jurisdiction.” (Citing cases,)

The Millers case cited 5t. Paul Mercury Indemnity Co.

v. Red Cab Co., 303 U.S, 283, 58 5.Ct. 586, B2 L.Ed. 845, in a

case in which the Féderal Court took Jjurisdiction when
Plaintiff's Petition alleged in good faith more than the
jurisdictional minimum, but as a result of pre-trial procedures, ‘
etec,, a subsequent amendment of the Plaintiff's Petition
reduced the e¢laim to less than the Jurisdietional minimum,
and contention was made that the Court had lost jurisdiction.
The Court retained jurisdiction saying:

"Events occurring subsequent to the institution

of suit, which reduce the amount recoverable below

the statutory limit do not oust jurisdiction."

(L.Ed. p. B49, U.S, p. 289-90)

This principle was earlier stated by the Supreme Court

in Carter vs. McClaughry, 183 U.S. 365, 46 L.Ed. 236 {Sup. Ct,

1902), wherein an army officer conviecied of embezzlement of
the government by court martial, dishonorably discharged,
and imprisoned in Ft, Leavenworth, applied for habeas corpus

on.grounds that the Army lost.jurisdiction of him after his

discharge, and thereafter had no jurisdiction te punish him,.

Atrached E/c hebief 3~



The Court held that Jurisdiégfggjgztached to him while
he was In the Army, and that suéh Jurisdiction included
not only the power to hear and determine the case, but the
power to execute and enforce the sentence of the law, indi-
cating the settled consistency of this principle'by the
statement: .
"It may be added that the prinéiple that where
Jurisdiction has attached it cannot be divested
by mere subseguent change of status has been
applied as justifying the trial and sentence )
of an enlisted man after expliration of the term
of enlistment.” (L.Ed. p. 849, U.S. p. 383.)
An interesting case where Jurlisdiction depended upon the
United States Government being a party in a sult to ebtaﬁlish
tax liability of a contractor for funds held by the State of
Massachusetts under road construction contfacts, and where,

during the process of litigation, the United States disappeared

a8 a party, leaving only aciions and cross-actlons between

the contractor's assignees (under which the Federal Court

would have had no jurisdiction of either the person or subject

matter in the first instance) is that of Atlantic Corporation

vs., United States, First Cireuit, 1962, 311 F.2d4 907. The

Court held that Jurisdiction had attached because of the origina

presence of the U. S. Government, and that the Court was not

.ousted from jurisdiction when the United States dismissed its

claim. The Court stated at page 910:

"The presence or absence of the government had
nothing to do with the Court's jurisdiction over
the balance of the case. Ii Atlantic had a proper

¢+ cross-claim against its co-defendants, this gave
the Court ancillary Jjurisdiction even though all

,the parties to the cross-claim were cltizens of
the same state. (Citing cases.} The termination
of the original action would not affect this,

This is but one illustration of the elementary
principle that jurisdiction which has once atitached
is not lost by subsequent evenis. (Citing Home
Insurance Compzny of Wew Yorx vs. Trotier, 130 F.24
H00.) Tne District Couri's seeming view that it
lost Jurisdiction of an otherwise justicieble matter
was erroneous., Rather, the guestion was whether

it ever had such jurisdiction." '
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The settled nature of this principle is indicated by
the text statement in 54 Am.Jur, 673, United States Courts,
Sec. 12, as follows:

"12, 1Inception and Ouster or TLoss of Jurisdiction -
Jurlsdiction of a.Federal court attaches when a
tase or controversy of a character cognizable in
such court and which possesses the required elements
or conditions of Federal jurisdiction is by appro-
priate pleading first brought before it for adjud-
lcation. And when a Federal court once opiains
Jurisdiction, such jurisdiction will generally not
be ousted or lost by subsequent changes in the
conditions, whether such changes relate to the
citlzenship of the parties or the amount in con-
troversy, " :

The general rule to llke effect is stated in 36 C.J.S. 137,
Federal Courts, Se¢. 26, as follows:

~."As a general rule, the jurlsdiction of a federal
court depends on the state of the record at the time
the action is brought, and if the cour: has once
obtained Jurisdiction it cannot be ousted. In other
words, where the jurisdiction of a federal court has
once atfached, it is not subject to be divested by
subsequent evenis or extraneous matters. Thus, where
the jurisdiction of a federal court has atteched, the
right of plaintiff to prosecute his suit to a2 final
determination cannot be arrested, defeated, or im-
paired by any proceeding in a court of another or
concurrent Jjurisdietion, or by the fact that after
the action is begun defendant does not continue to
resist plaintiff's demands, or admits or acknowledges
1lability; and jurisdiction once cpbtained is not
terminated by any fraud Practiced ocn the court by
the successful litigant,”

The cases on this point are so numerous that further

eltaticns or quotatiohs from them would be cumulative, but
‘unnecessarily repetitious. It is obvlious, therefore, that

the Court had jurisdiction when the petition was filed} +hat
none of the subsequent events or efforis by the opponents,
however motiVated, have been effective to oust the Court of

t5 plain Jurisdiction, and that the Court has a cuty to assume
Jurisdiction and dispose of all of the matters involved

herein.
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COMPETENCE OF BANARUPTCY COURT
TQ GRANT DESTRED RELIEF; INABILITY '
OF STATE COQURT TO EFFECT A JUST RESULT

1. Dismissal was basad.on incomplets evidence:

Because of the incomplete nature of the hearing, the
Court, on such incomplete racts, reached unjustified con-
clusions, expressed on p. 3, "Although all partiners appear
to desire a dissolution of the partinership,” and again on
p. 7, "This Court cannot assure continued existence -of the
debtor, because it is obvious that all partners wish its
dissolution."” Because of this incorrect conclusion, the Court
ordered the incorrect dismissal, glving as his reason:

. "The state court alone has jurisdiction to dis-

solve the partnership. The reliel which this

Court has power to give is incomplete; when its

Jurisdiction and power will have been exhausted,

the partners still would have to go to the state
court for final dissoluiion of the partnersnip.”

Further heafing will clearly show that at no time up to
the time of this hearing had the petitioning partners, H, P.
Guerra, Jr., M. A. Guerra or R, R. Guerra, or Any of them,
expressed a "wish" or "desire" for dissolution of the pért-
nership. The state court proceeding initiated by M. A. Guerra
and R. R. Guerra had as its purpose preservation of the part-
nership against the efforts of V. H. Guerra and J., C. Guerra,
lgener&l partners, and Mrs, Jeffries, a limiteﬁ partner, to
substituté Clinton Hanges as the owner of thelir pro rata part
of ranch lands, without cormplying with thé provision of the
Art%cles of Partnership requiring that dissatisfied-partners
firét offer such interests.to the remaiping partners; aﬁd
in the suit initiated bty Manges, M. A. ané R; R. Cuerra resisied
the effort oflManges to have a recelver appeointed, and partition
2/6 of the iand to nim. H. P. CGuerra, Jr, did rnov Joln in

either of these suits at the outset., He did not desire

dissolution, but because he desired peace, he was willing to
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accept as a falt accompll the withdrawal of the three
dlssatisfied partners, rather than go to court to obstruct
it, This 1s guite dj,ff'ercnt from a8 deslro to dissolve!

When on March 31, 1969, two of the dissatisfied partners,

V. H. Guerra and J, C. Guerra, attempted to convey the

entire ranch lands to Manges, this act would have destroyed
ranching business of the'partnership, which was its expressed
purpoée. At this point, H. P, Guerra, Jr. intervened in

the litigation previously tnitiated by R. R. Guerra and M. A.
Guerra to set aside the Deeds given as to the pro rata inter-'
ests of. J. C. and ¥. H. Guerra, and Mrs. Jeffries, to Manges,
and enlarged the sult by a pleading to set aside the Deed of

March 31, 1969, attempting to convey the. entire ranch prop-

erty. 7Thus, by the acts of the majority 1n number and Interest

of the partners, they are commitied against the very concept
on_which the Court based its decision: thal{ all partners

desire dissolution of the parinership.

2., Complete relief is svaileble under Petitioners' plan:

H. P. Guerra, Jr. and M. A. GQuerra, now the only two
general partners who have not by their hostile escts withdrawn
from the partnership, have offered the pending plan, which
deoes not Involve a sale of all partnership ranch lands, but
only of enocugh to pay the debts of the partnership. To
clear title to the land to be sold, the executory contracts
and deeds beitween the dissatisfied partners and Manges must
be, as tﬁey should be, set aside as illegel &nd frzudulent
Deeds, Yhich now cast a cloud on title. Tris the ‘vankrupicy
court has jurisdiction and power lo do. ‘Tnereafter, under
the supervision. of the Court, the plan provides Tor complete

relief as follows:.

A++ache.cp"£7c11 (Bl
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a, Some 20,000.00 zcres of lands, more or less, can be
conveyed to M. G. Johnuon at $60.00 per acre, to produce the
approximate sum of §1,200,000.00 in ecash. (Tnis 1s $114,000
more than the same 20,000 acres would bring under the execu-
tory contracts with Manges at $54.30 per acre.)
b. All debts, both principal and interest, will be
paid in full, promptly.
c¢. The dissatisfied and withdrawn pariners may be
Placed in the role of creditors, and settieé %ith, under the
supafvision of the Court under one of the following plans:
(1) If those who have atiempted to sell their
pr6 rata part of ranch lands to Clinion Manges at $54.30 per
acre request that these executory contracis be consummaied,
H. P, Guerra, Jf. and M. A. Guerra, as surviving gerersl pért—
ners, under the supervision of the Court, can execute Deeds
in satisfaction thereof to specific parinership lands, fairly
partitioned, and thus settle this matter for good.
(2) If the dissatisfied and withdrawn partners wno
‘have attempted to sell tneir pro rata part of ranch lénds
- to Manges desire to receive such land in kind, E. P. Guerra,
Jr, and M. A. Guerra, &5 swviving general parcrers, under
the direction of the Coﬁrt, nay exgcute a Dezd to them for
specific ranch lands, fairly partitioned.
(3) If the withdrawn and dissatisfied partners -
in fact desire to sell thelr pro rata interests in ranc 2ands,
the partnership acting through H. P, Guerra, Jr. and M. A.
Guer;a is willing to buy the pro rata share of said partners
in ranch lands at the price at which they were offering it
to Clinton Manges, $5%.30 per acre; or, if under the facts
znd lew they zre entitled to the higher price of $00.00 per
acre, which has been offered by M. G. Johnson for tﬁe entire
ranch property, the parinership cen purchase their interestis

at such price. In eilther event, it will e necessary that
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the pgrtnership borrow some funds with vhich {o {inance
the purchase 1n cash; and 1t is helieved ninety (90) days
would be adequate time.

d. R. R. Guerra, who has at all times opposed the
dissolution of the partnership and the sale to_Clinton Manges,
unéil he panicked after the Court's memorandum dismissing
the case on Februéry 20, 1970, and later made the contract
with Manges under which he would retain his pro rata part
of the ranch lands, and either go along sllently or actively,
ﬁith the liquidation of the pro rata part of the ranch lands
which would otherwise.helong to H. P. Querra, Jr. and M, A.
Guerra, may be permitted to receive nis pro rata part of
ranch lands In kind, and in specific ﬁroperty rather than
an wndivided interest, which c¢an be carried out by a Deed from
the partnership acting through H. P. Guerra, Jr, and M. A,

d

Guerra, under thé supervision of the Court, and after the
Court has examlined the situaticen for fairness and equity.

e. The town lots, any minerals nelé in undivided inter-
eat, and all other assets of the partnership, may be divided
in kind according to interest, and the interest of the dis-
satisfied and withérawn ﬁartners transferred to thez by Deed
or Bill of Sale by thé partnershlp, acting through H. P.
Guerra, Jr. and M. A. Guerra.

f. The ranch lands then remaining, together with the
pro rata interest of M. A. Guerra and H. P. Guerrz, Jr. Iin
other properties will remain in the name of the partinership,
M. Guerra & Son, which therealier will be owned entirely by
H, P, Guerra, Jr. and M. A, Guerra, who desire to continue
the.partnerghip.

The above procédure, which is within the Jurisdiciion

3t

and power of the Court to carry ouu, providss full andé complete

rellef to all parties, as well as the attribute of fairness

ALt cpt o VT8 b ey
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and justice to all parties, It denies to no party any
right which he or she is entitled to under either law

or equity.

3. Complete and Jjust renedies are not availeble in the

State Court in Starr County: The Court in the memorandum of

February 20, 1970, seemed to recognize the technical fact of
4ts own Jurisdiction, even on the incomplete state of the
evidence, but was persuaded ithet the Federal Court's Jurisdicti
was being imposed upon, when azcdequate remedy is readlily avail-
able in State Court:

"There is now pending in the state court a suis

seeking dissolution of the partnership. 1In tLe

course of that dissolution, all-clezims aga;" <

the paruhersh,p, secured and unsecured, W i1l bve

paid. Hence it is clear thzt the reliief avaii-

&ble in that Couri is complete.” page 7.

procedurel law

-y

This is true as an absiract princisle o
applied in e vadudm, but is ineppliicablie In Siarr County,
because it is the obvious opinion of proponenis ernd oppcnenﬁs
alike that the concep:i of a "governmeni of laws” has been
replaced by a "government of men' walch has penetrated the
state Jjudiciary by operavion of a locel politicel majority
which over a long period of yezrs hgs consistently deried o
its opposiiion, and especizlly to members of the "GCid Party"
(of which Petitioners are members) a fair trial on the merits
in matters there in court.. This is strong language reluctantl;
said, but it is common knowledge in the area, It is rnot a
secret known only to the bar, but kept quietv to present to
the public an "image" of impartiszl Justice, while ihe subsianct

f justice is siphoned oif in & locaily imposed "government
of mer.." The symbolic blind is worn by the Statue of Justice
not b} the public. The public sees and kncws wihat is going on

in Starr County.
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The opponents of this arrangerznt seek to force trial in
Etarr County for the very reason that they are conf 1cent’
that the game.of Justice will be there playzd with a stacked
deck, and that their man will be house dealar, The petitioners
" seek to avoid this for the same rezason. Tae people in Starr
Couhty watch the drama with both Knowledge and euriosity.

-

The Court is an eye-and-ear-witness to the maneuverings of
opponents of this arrangement to take ziventege of thais un-
healthy political situation, and of the reltitioners to avold
being sucked into the trap.

Full development of the evidence will ravzal that the
Court was premature in coneiuding t*at petivicnérs souzhv to
impose on Federal jurisdiciion; that i sveed, they were

impelled to do so as humble citizens who saw it as a lazst hope

to obiain even-handed Justice at the itriel court ievel.

2

Petiticners take no pleasure in rgising this issue; nor
do they feel either shame or hesivation in doing so., It is

thelr plain duty! Tnis situation focuses 2 searchlight on

one of democracy's unsolived provlexs: that 2 local mejority
may at times supplant a "governmant of 1awé" with a "govern-
ment of men." We are fortunase ihai this iIsea "locel" en

not a "national” majority so conduciting pudblic &ffazirs. Tha

a "majority" can be a tyrant as well &5 a monarch is not a

Starr County development. It has Deen with us since the founding of

the nation, Madison, writing in Federalist Paper #10, said:

"Among the numerous advantages promised by a2 well-
constructed Union, nore deserves to te more
accurately developed than its ifendency o bresk
and control inhe violence of Tzetion., The friend
of popular governmeuus never iinds himsell so
much alarmed Tor their character arnd felte &5 ¥When
he contempliates their dropensicty to vhis dengercus
vice. He will not Zfa2il, therefcre, To set a due
value on any plan which, withoui violailing h
princicles to which he is atuached, provides a
proper cure for it. The instability, injustice,
and confusion introduced into vhe 2ublic councils

Lhave, in truth, -been the morsal dlseases under
vnica popular governments have everyshere serished,
a5 thaey conmtinue to te the Javorile and ITrulitful

Attmehed T h ol 22—
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topies from which the acégrsaries vo liberiy

derive thelr most stecious declamations. Th

valuable improvenents made by the Americen consvi-

tutions on the popular models, botnh ancient and

modern, cannot certainly be oo much admired; buv

1t would bs an unwarraenicbla partiality to contend

that they have as effeciually obviated the fanger

on this side, as was wished and exzected. Con-
' plaints are everywhere Neard Trom our most con-
slderate and virtwous citizens, equally the frisnds
of public and private faith &né of public and per-
sonal liberty, that our governnienis are too unstable,
that the public good is disregarced in The conilicts
of rival partiies, ené thev measures are toc often
decided, not accoréing io The rules ol Justvice and

"t
trg svs

the rights of the minor darwy,

will not permit us To deny thatv they are in
degree true." ~(Emphasis ours.)

=~

Continuing his &iscussion ol the dangers of

<+

Federal systen gave to the cilizen &zairnst the very evil of an

overbearing local majority, sayirg:

"Hence, it clearly eppears that iie samz adventage

whilch a republic has over a democrecy in coatrolling
the effects of facvion Is enjoyed by & iergs over ¢
small republic - 'is enjcvyed Ly the Unicn over the
Staves composing it. Does ihis edventezgs consist

in the substitution of representetives vwhose enligsht-
ened views and virtuvous sentiments render them superior
to local prejudices znd to sechermes of injustice? It
will not be deniec That The representaticon of The
Union will be mosv likeliy to possass these regiisits
endowments. Does it consiss in ithe greacer sscurity
afforded by a greater variety of pariles, zzainst

the event of any one pariy being able to cuinimber znd
oppress the rest? 1In a2n egual degree doas the in-
creased variety of parties conprised within the

Union increase this security, Does iz, ix fize,
corisist in ihe grezler obstecles ocIsos
b =]

o ToS contery

-
§ oI &n unjuse zné
x

and escconplisnment ol whe sscret 51 z
interested maiority? GHDere zzZain tne exient oi ke
. Union gives it ire most palipedle advaniage.” (Emphasis
ours. ) :
" Writing egain in Fedsralist Peper #L5, zdison discucsed
the vary functicn of the Federzl Government Ln & siiuation

wnere 2 local majority has subverted Jjustice:
“"At first view, it mizht seex not %0 sguare with the
republican thecry {0 susoose either thaetl &
have not Tthe righit, or that & minoris
the force, to Subvert a government; &ané corsgguanoiry
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that the federal interposition can never be
reguired but when it wou;d e lmproser. Eut
theoretic rezsoning, irn this =s in mnost other
cases, muist te guelified by tie lassons of
practice, Wny may oot i1llieit combinations,
for purposes of viodence, be formea &5 well
by 2 majority of a Steale, espzaclally a small
State, as by a rajoriily of a counsy, or a
éistrict of the =zme State, aﬂd it the author-
ity of the Siave ought, in the laifer case,
to protect the local magistracy, ought not the
federal autherity, in the forzer, to supsort
the State authority° Besides, there are cer-
taln paris of the State constitutions which
are so interwoven with the federal Constitution
that & violent blow carmot Te gl'aq to tha one
without communicating the wound o the other,
Insurrections in a Stavte will “*“e;y induce a
federal interposition, unless the numdber con-
cerned in them bear soms mrosorvicn to The
frienés of government. Tt will be much better
that the vioclence in such cases snhouid be
repressed by the superintending Jovelr, then thet
the majority should be leiv vo mainiain Their
cause by a blooly and oostinate contest‘ The
existence of a right (o inst =3
prevent the necessity ol exercing lt.

o

Fear of tyranny from Zocal mejoritias ssered o botrar

the people preséring to vote on adopiion of the ca::titu-
tion, and Madison &gein addressed himseil To the subject
in Federzlis: Paser #5i:

"t can be little cdoubted thal
Rhode Tsland was separacad
left to *uself, the Insacur:
popular Torm of governmeni within suer
would be displayed by sulih reiterated opprESaioqs
of factious “udor¢u*es that some gpower alEO&Euﬁe“
independent ol the seople woulc soon te called for
by the voice of the very Jactions whose misrule
had proved the necessity of it. In the extended
repunllc of the United Stateu, &né emong the great
variety of interasts, parties, and secis which it
embraces, a coalivion of a -ﬂ‘a‘¢gy of the whole
‘soclety could seléom take place on sny other p-_.-
ciples than those of *usuLce end the general good
wnilst there beinc thus lezs danger to & ~inor from
the will of “_Jor perty, there must Le less pretexti,
also, to provide for the security ol ..e formar, by
introducing invo The goverrmant & Wi - & :
on the lztter, cr, in other words, =z

the sociesy itselil.”

- Madiscn wes not the only sdvocate of The lonstiiutien

to “eel callal uzen to argue the proiaciion she redaral

Constitution gave the locel clitizen £Z&linst the iyramny of
- - . L oy B T e T e [ -
local mejority. In Féderalist Paper 3750, Hamiliton sualed:
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It 1is not difficult to concelve that this char-
acteristic right of freedom may, in certain
turbulent and factious seasons, be vliolated, in
respect to a particular class of citizens, by a
victorious majority; but that so fundamental a
privilege, 1n a country so situated and enlight-
ened, should be invaded to the prejudice of the
great mass of the people by the deliberate policy
of - the government without occasioning & popular
revolution, is altogether inconcelvable and
incredible,”

Jefferson observed this same phenoménon in hls writings:

"I suapect that the doctrine that small States alone

are fitted to be republics, will be exploded by
experience, with some other brilliant fallacies accred-
ited by Montesquieu and other political writers,

Perhaps it will be found, that to obtain a just

republic (and it is to secure our Just rights that we
resort to government at 211) it must be so extensive

that local egoisms may never reach its greater part:

that on every particular gquestion, a majority may be found
in its councils free from particular interests, and
glving, therefore, an uniform prevalence to the prin-
ciples of Jjustice, The smaller the societies, the more
viglent and more convulsive their schisms," (Emphasis
OQUTE. ) (John Dewey, The Living Thoughts of Thomas
Jefferson, page 59.)

But it is an important principle in a democracy that the
majority shall rule, and Jefferson recognized this fact:

"The first principle of republicanism is, that the

lexma jorls partis is the fundamental law of every soclety
of individuals of equal rights; to comnsider tie will of
the soclety encunced by the majority of a single vote, as
gsacred as if unanimous, is the first of all legsons in
importance, vet the last which is thoroughly learnt. Tnic
law once disregarded, no other remains otut that of force,
which ends necessarily in military depotism, (John
Dewey, The Living Thoughts of Thomas Jeiferson, page T1l.)

Alexis de Tocqueville, writing of the American Democracy
in 1834, included several chapters on the "Tyranny of the
Majority," and among other things, observed:

"A majority taken collectively is only an individual,
whose oplnlons, and frequently whose interests, are
opposed to those of another individual, who 1s styled

" a minority., If it be admitted that a man possessing
absolute power may misuse that power by wronging his
adversaries, why should not a majority be liable to
the same reproach? Men do not change their characters by
uniting with cne another; nor does thelr patlence in
the presence of obstacles increase with their strength.
For my own part, I cannot believe 1t; the power to do
everything, which I should refuse to one of my equals,
I will never grant to any number of them."

t




The aboﬁe quotﬁtiéﬁs, g%%ﬁ?%ﬁ%ient authorities, are
here quoted and restated for the threefold purpose of reminding
all of us that the conditions existing in Starr-Cduntyrwere
foreseen by the framers of our government, and that the-
remedy they foresaw was Federal help at the time a local
tyfanny deprived a minority of i1fts rights; that it was common
knowledge that the majorlty could be a tyrant in the days
of the founding of our government; and no impertinence 1s
intended in observing 200 years later that it has happened
in Starr County, Texas, and needs the remedy pointed out in
these early writings.

If tﬁe oppressive majority divided itself from the minority
along racisl llnes, there would be re;dy relief in the numer-
ous civil rights statutes to transfer the litigation out of
the courts so dominated; but, when ;he division between the
majority and minority has no racial overtones, but is divided
along businese, commercial, énd pollitical inte;ésts, spebific
provision for transfer 1s not made, PFortunately in this case,
specific provision I1s not necessary.

Petitionsers do not request the Court to "stretch"” its
Jurisdiction to cover an area of legislative neglect, Rather,
Petlitioners request tﬁe Court in a situation where Jurisdicfion

“has fixed not to exercise 1ts discretion (if 1t may be dis-
cretionary in such case) to send a case back to a State court
for trial under a theory that remedy there will be complete,
when the fact is that the remedy available to Petitioners 1is
to have tﬁeir pro r;ta interests in ranch lands, which.they
desire to keep, sold at a price far less than its true value,
and because of its long ownership by the familly, a large portion
of the proceeds of the sale not consumed by debts will be

consumed by income taxes resulting from the sale,

Atigehed Fxh bl k-
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While evidence will.bgsg%gﬁzed on this point at the
hearing, we believe the Court has been eye-witness to
enough evidence to justify the above conclusion, without
more. Let's marshal some of thé evidence now before the
court: B Lo TR

1, Articles of Partnership: The Articles of Partner-
ship are before the Court (MX-1 and PX-6) and Paragraph 1
oft the Articles provides that the purpose is "general ranch-
ing, cattle and related business, and such other businesses,
except banking and insurance, as may be agreed upon by those
partners hereto constituting a majority in interest.”
(Paragraph 1. ) Paragraph 2 provides the partnership mey be
terminated by “agreement of the parties or by operation of-
law." Paragraph % provides that upon final dissolution, the
capital contributions of each partner are to be returned "in
cash or such other properties as those pariners constituiting
a majority in Interest shall determine,” Paragraph 5 provides
that, "No partner shall sell or assign his interest in the
firm without first having offered it to the other partners
for a period of 90 days prior to such proposed saie date
at a price not in excess of the bona fide price offered by a
prospective purchaser." Paragraph 6 provides against disso-
lution in case of death, withdrawal, or total physical or
mental disability of a partner, except under procedures there
outlined, While Manges, Jd. C. and V, H. Guerra contend that
Paragraph 9 gives any general partner power to sell all lands
of the partnership, the proponents of this arrangement con-
tend that such paragraph is limited to acts. in the normal
conduct of the renching business, It is clear that Manges,
J. €. and V., H. Guerra placed the same construction on the
Articles of Partnershlp as these proponents by their following
acts:.

a. They first proposed to accomplisﬁ the sale of
the ranch lands to Manges by a contract prepared for the
signature of all partners, which contract was dated May 29,

(PX-9.7—

b. When the majority in interest and number of gen-
eral partners would not agree to sell, Manges then entered the
consplracy with J. C. and V. H, Guerra, and Mrs. Jeffries, to
economically paralyze the partnership by the contracts and
deeds glven by such partners to Manges purporting to convey
specific lands of M. Guerra & Son over their own signatures,
when title to such lands stood in the name of the partnership.
(px-10, 11, 12, 13 and 1%4.) Neither J. C, nor V. H, Guerra,
nor Mrs. Jeffries, offered their interest in the partnersnip
or in such ranch lands to the remainirg parcners at the price
offered by Manges, $54.30 per acre, for 90 cays 25 proviced
in Arcicle 5; nor did they propose diSSOlh ion and division
of assets (after paying debts) in "ecash or other properties”
as the "majority in interest shall determine.” Cansequenuly,

seek withdrawal {under Paragrapn 5

they did not ;%ggléx
dissolution under raragraph & Tnen, what was their inte“t°

c. Coneclusion 1s inescapable that the intent was to
defraud the partnership, and the remaining partners, who con-
stituted the majority in number and interest. They seek to



sell 72,000 acres of ranch £¥E§%ﬁ%$idered‘by proponents
worth §$75.00 per acre {3$5,400,000.00), as to wiich proponents
have an offer of $60.00 per acre (&4,320,000) for thz lowver
sum of $54%,30 per acre §$3.909,600.002, a2 loss respectively
of $1,490,400.00, or $381,800,00, With the motives of
withdrawal and dissolution eliminated, fraud on the partner-
ship is the only remaining motive with any of the earmarks

. of credibillity,

d., While J. C. Guerra, V. H. Guerra and W¥rs. Jeffries
have not withdrawn nor dissolved the partnership by agreement,
their hostile and fraudulent acts have resulted in their
withdrawal "by operation of the law," which would have been true
in the absence of Paragraph 2, but is doubly true because

contemplated by Paragraph 2. .

e, J. C, Guerra, V., H. Guerra and Mrs, Jeffries
oppose this proceeding, not because they would lose a cent
they are entitled to, legally or equitably. Then what do
they lose? They lese only chance at the undisclosed fruits of
the conspiracy wlth Manges, that is, whatever they are to
receive back for their ccoperation in forcing sale of the H. P,
Guerra, Jr, and M, A, Guerra interesis in the partrership
ranch iands for $54.30 per acre, presuming the matter can be
so arranged by the Distriect Court in Biarr County that rever-
sal on appeal will be impossible. :

f, If the Deeds given by J. C. Guerra and V. H.
Guerra, and the contract by Mrs. Jeffries, given in August,
1968, were effective to convey their interests, how could any
of them thereafter on March 31, 1969, have any power to deal
-with title to remaining lands sianding in the name of M.
Guerra & Son, but equitably belonging to the remaining three
partners? )

2, Manges' Suit in State Court: In Cause No. 3953,
Manges vs., Guerra, 79th District Court, Starr County, Texas,
Manges sought the appointment of a Receiver to take charge
of the affairs of M, Guerra & Son, and on final hearing to
have & partitioning to him of his "undivided 2/6 interest
in the surface of the lends” and a judgment vesting in him
his "undivided 2/6 interesi of the minerals," which lands
and minerals he had acquired under the deeds from J. C. Guerra
and V. H. Guerra conveying to him their purported interests
in the partnership lands., This zction was opposed by M. A.
Guerra and R. R. Guerra, and H. P. Guerra, Jr., and J. C. Guerra
entered general denlal, and V. H. Guerra filed a cross-action
against the remaining partners Jeoining in the effort Lo have
the Receiver appointed, This suit was not for a2 dissolution
of the partnership, but rather was to conserve iis assets
and partition to Manges the 2/6 interest he claimed to have
purchased from V. H., and J. C. Guerra.

3. R. R. (Ruben) Guerrz has spent a lifetisze in Starr
County. He knows Starr Couniy and its politiics well. He Iis
now, and wants to continue in the ranching busiress. He
recognized the threat to his right to continue M, Guerra & Son
under terms of the contract, or to have a2 fair parvition of nis
interest in the ranch lands of the paritnership posec by the
activities of Manges in concert with J. C. &and V. H. Guerra,
proceeding in Starr County. He sought to preserve the periner-
ship by opposing the sction in state cour:t, ané joining in the
original petition for reliefl in this court. e joined M, A.

Attached Foxh bty
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Guerra in employing one of the oldest, most competent and
experienced law firms in the Valley, with personal knowledge
and experience with Starr County pelitics spanning halfl a
century. When this Court improvidently dismissed . tnis’
arrangement on February 20, 1970, and he was feced with the
prospect of an adjudication in state court in Starr County,
R. R. Guerra panicked. Rather than pursue his honest desire
to preserve the partnership and have fair dealing betwzen
the partners, he made a deal with Manges, in effect salvag-
ing for himself his pro rata part of ranch lands, but sacri-
ficing his brothers and partners, M. A. and H, P, Guerra, Jr.,
by leaving them Lo fight the conspiracy alone, to save their
pro rata interest in such lands.

4, The Considered Judgment of Ruben's Attornevs: The
evidence fo which the Court is an eye-wiiness Goes not stop
with Ruben's panic. Ruben's attorneys, according to Manges'

* answer to interrogatories, were represented at the negoziauion
and drafting of the coniract petween Ruten and Manges, znd
they also panicked when they saw the white of the eyes of Starr
County Justice; and they advised M, A, Guerra that they could
no longer represent him in this proceeding becauss Ruben had
settled, and had so directed them; that their hands wera
thereby tiled. Petitioners here intend no criticism of the
acts of Ruben or his attorneys, who have deserced the Petiticner
but only to draw to Petitioners' ald the evidence of such con-

. duct, and the conclusions to ve drawn therefrom: <that it
confirms (1) by the conduct of Ruben, a longtime and inforred
resident of Starr County, and (2) by "the conduct of his attorney
cne of the oldest, most knowiedgable of border and Starr
County polltics, and sopnlsuicaLed lew firms on the Rio Grands
border, every observation made herein concerning the prospescts
of Petltloners to get Justice in Starr County; and jg that
even lawyers finally ;auigue in seeking justice in conrts vhere
a "government of laws" has been ousted in favoer of a "govern-
ment of men," and the judiciary is dominaited by pariisan
interests,

5. Manges' Acts: Manges 1s the mainm actor, and would
be the principal beneficiary of the consummation of the
conspiracy., But he is not so persuasive, nor are Joe Guerra
and Virgll Guerra so gullible, that Vanges has cornvinced Virgil
and Joe to go along with sale of property in which claim
1/6 interest each for $1,490,400.00 less tnan its value without
a slde agreement with Maqges. A1l three - Manges, Joe and Vir-
gll - have now identified with the "New Party" in Starr
County. The stage is set!!

CONCLUSION
J. C. Guefra, V., H, Guerra and R, R, Guerra, by the =zcts
Indicated above, which are eitheralready before the ccurt or
inescapably implied frnm evidence before the Court, have with-
drawn as general partﬁers from M, Guerrg & Son, ané are no
longer in a position?£5 speak or act for 1t; ané ¥rs. Jeffries,
by her acts, has 1osél';.ny rignts that she had as & limited

1
partner to participaue in the aiffairs of the partnership; this

¥

10
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»

leaves M. A, and H, P . Guerra only as the general parinsrs
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have not, by operation of the law, ﬁithdrawn from the
partnership, or estopped themselves from acting for it.
Jurisdiction attached when the Petition was filed heréin,
and has ﬁot been divested by any subsequent acts, nor can it
be divested by the melodrama of the opponents' efforts to
pay off the real estaée note now held by M. G. Johnson, Full
and complete relief is avallable under the Jurisdéiction and
thréugh the processes of thils court, and the arrangement
here proposed should be entertained and approved by-the Court.
It will'pay all bills, be just to all parties, and unjust to
no pariy. .

Respectfully submitted,

SMITH, McILRERAN & JZNKLINES

7 : W
BY: -g:/' Limi ? %ﬁ-”f// zf\'

Attorneys for . Guerra & Son,
Acting Through H, P?. Guerra, Jr,
and M, A, Guerra

CERTIFICATE OF SERVICE

I hereby certily that copieé herecf have bszen mailed

this 25th day of July, 1970, to counsel for adverse partiles, as

indicated below, : 7 -,/M
. ﬁw//%%wc

Garlanc F, Snish

coples to:

Mr. Jack Skaggs Kampmann, Kempmann, Church

Carter, Stiernberg, Skaggs & Koppel - & Burns

P. 0, Box 2367 Milam Building :

Harlingen, Texas 78550 San Antonioc, Texas 78205 .
Mr. R. Dean Moorhead Mr, Thomas &, Sharpe, Jr..

307 First Federal Buillding Bardy & Sharpe

Austin, Texas 78701 1010 East Washingion S5t.
_ Brownsville, Texas T5520
Mr. Arnulfo Guerrsa
P. 0. Drawer 905 . Mr. Jemes 5. Bzles
Roma, Texas 78586 : 310 South Closzer
Edinburg, Texas 78539
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August 21, 14975

Mr. Leon Jaworski

Messrs. Fulbright and Jaworski
Bank of the Scuthwest Building
Houston, Texas 77002 ‘

Re: Carrillc Impeachment Trial

Dear Mr. Jaworski: -

In spite of the logic of it, I have some misgivings about
the propriety of your serving as one of the prosecutors in the
Senate trizl of Judge Carrille. 1 feel it is my professional
duty to report this to youy "I know of no other way you would
know about it, Your statement in yesterday's Caller that one
of your associates had handled some buslness matters for Nr.
Manges, refreshed my memory. Until your disclesure, 1 had
thought your firm was representing only the Eank of the
Southwest. If your {irm was a2lso representing Manges it may
be clecsely connected to one of the articles of impeachment
voted against Carrilloe: that he refused to recuse himselfl in
matters involving Manges, in which he had an interest. Some
background is necessary.

After all of the former partners in M. Guerra & Son had
by December 1970 settled their differences with Manges, the
case went into Carrilloe’s 229th District Court in January 1971,
for necessary orders in the receivership to carry out the
settlements made. Manges was to get approximately 40,000 of
the 72,000 acres of ranch lands in controversy, plus % of the
minerals, plus executory rights to make oil, gas anéd mineral
leases as to all of said lands, except as to 13,265 acres with-
drawn by R. R. Guerra, who got Manges' % of mlnerals plus executory
rights as to the 13,255 acres.

Our information is and was that your elient, Bank of the
Southwest was at the time financing your Tirm's client Manges'
efforts to acquire this land and the Groos National Bank, and
it was in these matters (especially the Groos Bank deal) in
which your asscciate Hubert Gentry, Jr. represented Manges and
the bank. My representation at the time settlements were made
was of H. P. Guerra, dr., {who is an attorney and personzally

/47‘7"6666’&/5){1,/5/ F#/3
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negotiated his settlement with Manges, reserving 7,500 acres

and selling the rest of his interest,@ﬂmut 5,000 acres) and

M. A. Guerra, (who settled for cash). " Both reserved their
undivided interest in the reserved % intevest in minerals, subiect

to executory richts held by Manges ( znd by R. R. 'Guerra as to
13,265 acres). (Zmphasis acGed because the later litigacion in
which we proved Carrillo's disqualification was to protect this
interﬁst against Nanges' effort to acquire 1t under the receiver-
ship. .

I did not participate in the agreed judgment entered by
Judge Carrillo on August 20, 1971, since I had closed the
cesh settlement for M. A. Guerra'in Januvary, under the terms
of which Manges. zssumed all of M. A. Guerra's obligations to
the partrership; and H. P. Guerra, Jr., took over his own
representiation in the routine matter of approving the final
Judgment. All Guerra parties understeood on August 20, 1971, that
except for the routine of the receiver paying remaining debts
and costs {as to which the Guerras understood adeguate assets
were on hand} the receivership would be closed and the pariner-
ship dissolved.

My next contact with the case was 15 months later when the
Receiver in November 1972 filed an accounting and motion to
sell the one-h2lf of the minerals reserved to the former partners
in M. Guerra and Son. The motion recited an offer by Manges of
$300,000 for such minerals. At this point, our former clients,
Y. P. Guerra, Jr. and M. A. Guerra zga2ln consulted us and upon
investigation we became convinced of the following:

1. That the Recelver's report was not accurate and that
Manges s£till owed the estate about $312,000, whieh if paid in,
would relieve any necessity to sell any of the retained minerals.

2. That when Judge Carrilleo in February approved the corder
for the Receiver to convey to Manges the zpproximate 40,000 acres
of ranch lands on February 11, 1971, Manges was not required to
pay the full consideraticn to the Heceiver, and the deed did not
reserve a lien for the uncaid balance,

3. If my information 1s correct, 1t was during this period
from the late 1970s through August 20, 1971 that the Bank of the
Southwest and Manges required the assistance of your firm

/)fffacbec/,gx(i 1 hiF# /3
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through your associate Hubert Géntry, Jr. in the acquiéition
of controlling stock in Groes National Eank.

4. We understood that the Bank of the Southwest had prior
to February 11, 1971 made advances to Manges in anticipation of
his being in a position to clear title to the Guerra lands he
was to scguire, which would be used as collateral to the banks
loans. This was accorplished when the Receiver's deed was given
to NManges, free of lien for the urcaid btélance with Court
approvel, on Februzry 11, 1971, &nd we understand the bank 4id
then lend money on this security.

5. After the fAugust 20, 1971 settlement, the shortage in
funds czused by lMZnges' failure to pay when he got title left
the Receliver unable to close. As indicated by No. 1 above, we
estimated the shortage at $312,000.00. To remove from your
mind any lingering doubt that there was a.shortage, we attach
2 xerox copy of the judgment entered on June 11, 1974 wherein
Manges paid to the Receiver $225,000.00 additional. At the time
of our zgresment to this filgure, we were not convinced that it
fully sztisfied the shortage, but it did provide furds with which
all remaining debts and costs could be paid, and relieved the
threzt of sazle of the reserved cne-half of the minerals. So
our clients zgreed to it.

Having made the determination that (1) M. A. Guerra's
interest in minerals should not be sold becsuse Manges had
assumed 2ll his obligaticns to the partnership; and (2) that
i1f KManges paid the balance of his purchase price to the Receiver,
{around $312,000 - he ultimately paid in $225,000) there would
be no necessity to sell the H. P. Guerra, Jr. interest in
minerals, wg then confronted the renswed litigztion, the
Recelver's motion to sell mirerals beinc set for hearing before

ucge Cearrillo on danuarvy 15, 1U73.

Having exhausted efforts to negotiate a settlement of these
matiers, we now faced the harsh option of litigation in the
229th-District Court. Our cesuzl investigation of the remote
prospects of a faly trial revealed the following:

1. The Judge was driving around in a Cadillae, which
rumer had it, was a gift from Manges, the oppesing litigant,
your firm's client, Manges. For your information, I attach
a xerox copy of Manges' check to Riato Cadillac for $6,915.00,

A#ac/,ec/éx/mm /3 o
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dated January 27, 1971, stubbed "O.P. Carrillo '71 Cad", Is nct o
this during the peried when Mr. Gentry was assisting Manges to Sk
get clear title to the Guerra land so he could glve a first s
mortgage to the bank? I do not suggest that either you or Mr. - Bl
Gentry knew that Manges had not paid the full purchase price '
for the Guerra land, or of the Cadillac purchase. (Kote: Carrillo's
end lManges' explanaticn of the Cadlllac is in the record supplied S
by the House Committee). i o

2. The Judge had accepted stock and a position as director ) t
in the First State Bank and Trust Company, in which your firm's, T
e¢lient, Kenges had wrested control from M. Guerra & Son in the . ‘é
pending litigation. Manges had also made the Receiver's atterney _ Sk
a director in tne bank. (See House¢ Committee Record) oot

3. The judge was grazing his cattlercn lands of your firm's
elient, Manges under two oral leases: (1) One for over 1000 acres ' :
for 90 days, "as a courtesy to the Judge," lManges said; but . R
Judge Carrillo said he intended to pzy; and (2) a second lease RR
for 5000 to 6000 acres, lor.3 years subject to cancellation at : C
Manges! option znd consideration of $1.00 per acre to be paid EURRE
&t the ené of the term, in cash or cattle, at Manges' cptlon. :
{See House Committee Record} S o,

4, The First State Bank & Trust Company, which vour firm's . AT
client, Manges then controlled, hzd loaned the Judge over $300,000.00
on lznd, =nd $38,000.00 on an open note. {This is in the record )
provided by the House Committee) ;

5. During this interim, H. R. Guerra, who had been represented |
by other attorneys in his settlement, reported to us that his . . __f
attorneys considered it hopeless to salvage the reserved minerals, q{{
beczuse of their knowledge of the relztions between your firm's L
client, Manges and the Judge, and he sought to join M. A. Guerra . i
and h. P. Guerra, Jr. in opposing the sale. We called his former S
attorney who confirmed this conclusion that it was hopeless for
the reasens stated and consented that we represent his former R
client, which we did. He wished us luek. It was not easy! - A H
{See Fouse Ccmmittee Record) . : )

To forestall sale of the minerals, we filed on January $, o . _;
1973 the mction to disqualify Judge Carrille, which was before : AT
the judge six days later on January 15, 1973, when the minerals .
were scheduled to be sold on the Receiver's motion. With this
motion pending, Judge Carrillo declined to recuse himself o
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or rule on it that day, and reset the motion to disqualify and
the Receiver's motion. Your firm's client, Manges, then employed
able San Antonio counsel and oppcsed the motlion to disqualifly
vigorously for 4 months, until May 20, 1973, when Judge Magus
F. Smith (who had been desigrazted to hear the motion) ruled that
Judge Carrillo was disqualified.

Judge Vernon Harville of Corpus Christi was desigrnated to
hear the Recelver’'s motion on the merits. We represented only
R. R. and M. A. Guerra, &nd H. P. Guerrz, Jr., who is an attorney,
chose to represent himself. Judee Ferville granted our Wotion
for Sumsery Judgment in favor of M. A. Guerra for the patently
clear rezsons stated above; but in December 1973 concluied his
Corpus Cnristi docket was too heavy for him to continue, and he
withdrew. A retired Judge, Max Boyer, was then designated to
complete the matter, with results shown by the agreed judgment
of June 11, 197& zttached, under the termd of which your firm's
client, Manges, agreed to pay to the Receiver an additional
$£225,000.00, which should have been paid three years earlier on
February 11, 1971, when he got his lien free deed, which permitted
your firms other client, Bank of the Southwest to have a first
mortgage on ihe Querra lenés, to secure their advances to Manges.

There are other aspects of thls matter that give us concern.
Fany of our clients still live in the 229th Judicial District.
Bumers circulate in fustin that when Judge Carrilleo is removed,
the Gevernor will appoint znother judge "agreezble to Manges!"
Couple tris with the perscnal meeting between the Governor,
Manges and his attorney {incidentzlly the Keceiver in the
Guerra matter) in Brownsville for the purpose of returning to
Manges the $15,000 campalgn ceontribution, and we must be
concerned with this rumor. Unless We can have a fair znd impartial
{znd hopefully also honest and able)} lawyer as judge of the 22%th
Judicial District, our clients are sitting ducks for judicial
harrassment by your firm's client, ¥anges. Let me illustrate:

. After the June 11, 1974 judgment (copy attached) R. R.
Guerra made an oll and gas lease to C. Neil Johnson on the
B,667 mineral acres unleased under the 13,265 acres he retained,
2s to which the judgment hLad ratified the mineral deeds from
Fianges to Guerra conveying the minerals and executory rights,
Manges filed suit against Guerra and Johnson seeking cancellatlion
of the lease on grounds that there was an oral agreement that
he, Manges, was to have the executory rights. When we attached
to .our motion for summary judgment Tive (5) wriltten documents

. _Affac/zeclgx/uéff# /3
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in which Manges had recognized Guerra's executory rights, and

had pending a motion for sanctions under FRule 215 for his faillure
to honor a subpoena to take his oral deposition, Manges took a
non-suit two days before the motions were to be heard by Judge
Schrzub of Seguin. (Judge Carrilloc did recuse himself in this
matiter at my telephone reguest). :

If you will rezd the record of the proceedings in the dis-
~gualification of Judge Carrille, you cannot escape the conclusion
that his disquezlification stems [rom favors conferred on him by

your Tirm's client; Manges; nor that these favors were things
of value; and were by a litigant in pending litigaticn to a judge
hearing the matter in controversy.

You did not ask me for this information. If you had, you
might compzre this letter to that of the man who asked for a drink
and was offered cone from a {ire hyrant. %Realizing that you did
not know what was happening at our end of the line while your
firm was nelping Manges- and your bank, I felt you should know,
and that you would not know if I did neot tell you., I have
entirely too many clascmates and friends In your firm to do
arything to injure you or your firm, and this letter is written
in friendship, and I trust you will so receive it, Your firm's
client, Manges, has been such a heavy contributor to Judge
Carrillo's troubles, that I fear your participation in the Senate
tria) of Judge Carrillo would tarnish one of the really cutstanding
records of members of our American Bar. After all 1 belileve

you will zgree that the corruption of the court at this end assisted

Manges to acauire the Groes bank, the matter in which your firm
was assisting him.

To examine our situation as to"axes to grird," our clients
now have a certazln sense of security in that Judge Carrillo is
discualilfied in litigation invelving Manges, This wotld change
to their disadvantage if the Governor should (after Carrilio's
remeval) appeint a judge "agreeable to Manges," for the obvious
reasons inherent in the above background. Too long responsible
officials at the State level have been keeplng hands off while
a local dictatorship terrorizes the people'of these unfortunate
pelice counties.  "They get what they deserve; they elected them!"
The Germzns elected Hitler, and after he was 1In office two years,
the German people were helpless. The Duval machine has been in
charge over 50 years: many ciltizens of the 229th Judiecial District
your age,have never seen anything enforced but the will of the
bess. Duvel county has lcst {or they fiecé} over 10,000 in pop-
ulatien since 1940. I dare sey 9,000 of them could have run the
county better than it has been run for the past 30 years.
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Mr. Leon Jaworskl

It is easy for lawyers 1n Houston and Dallas to sit in
tnelr offices on the air-conditicned top-floor of the tallest
butlding in town, znd say "&in%t it funny how the political factions
are figrti“g in Duval and Starr Countles; he-hum; boys will be
boys." But it ain't funny down here! The Court houses in
Starr and Duval Counties are not air-cenditioned, and it is not.
One %trial lawyer's burden is te put on evidence that will reverse
the controlled cdecision of the District Court on appeal, wnile
the opposing lawyer tezkes advanfzge of the corruptlon. This puts
pressures on the ethics (and tempers) of both attorneys: the
atorney seeking advantage of the judicial corruption has guilt
corplexes which make him arrcgant and fractious; the attorney
seeking to avoid having his client done In on a2 rigged case is
- morally outrzged, and primitive instincts are aroused zbout
"government of laws." Tempers are on edge!

in fact, during the disqualification hearing, the Receiver
{by then on Manges' Rio Grznde City bank board and now one of
his attorneys)} in a rether loud voice, accompanled with some
uncomvlﬁmentavy names, threztened to “beat the Hell out of me!l™
Your {firm's cl:enu, Manges, came charging'toward me from acrcss
the court room, shzking his fist znd shouting insults and
threats. It was comforting that at this point the Balliff
stepped between uvs. I have never been involved in a fight
in court, and do not want to start now. My comfort was short
lived. At noon, a young man told me he was sitting next to the
Balliff when Fanges cherged zercss the court room, and the Bailiff
szid, "those fellows are going to fist city; we tetter get the
Hell out of here!" The young man told the Deputy "It's your duty
to stop that fight!"™, whereupon the Bailliff did his duty.

While I have not had any arprehension of physical danger, -
I Lave had enough fellow lazwyers express cencern for my safety,
that I am convinced that this is one of the reasons many lawyers
are ‘reluctent to try cases in the 229th District Court. A
better example involves atterney Rogers Butler of Robstown. The
story I get wzs that he was trying a2 case alone 1n San Diego,
whein Mp. Manges attacked him in court durlng the proceeding, and
attually had Lim down choking him. Ald was very slow coming.
Since my information is hezrsay, you may want to confirm this
from Mr. Butler. This sort of thing is not conducive to proper
adminlstration of Justice.
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1 simply feel that if you know how the matters handled by

your firm vere interconnected with matters at this end affecting
“Carrille's impeachment, you would want to reconsider your
perticigation. Of course, I was not one of the attorneys in

the Groos bank matter, znd am not privy to the transactions
between Mernges and the Eank of the Southwest, nor the exact
participation of your firm.- If I am in error in eny of this
infeormetion, the correct irnformation will obviously be avallable
to you through your office and the Bank of the Southwest.

¥Yhen this is over, no lawyer or litigant in Texas should
ever have to go bhrough with whet my cllents end I had to go
through with in this matter, just to get our Texas Constitutional
right to try the ceSe before a fair and impartial judge. I will
say tnis for Judge Carrillo: that if ne 1s impeeched for corruption
smacking of bribery, znd the litigant giving the bribe 1s not
prosecuted, it will be one-sided justice.

If any of my informatlon is wrong, I shall appreciate your
correcting me.

L3
L)

incerely yours,
# ﬁ%ﬁ;

arland F. Smith

GFS/ncl
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August‘ 26, 1975 ) ) _ . TCLEX Q1T-7anen

Mr. Garland F. Smith

‘Smith, McIlheran, Yarbrough & Griffin
P. O. Box 416 o
Weslaco, Texas 78596 ‘

Dear Mr. Smith:

I thank you for ydur letter of August 21st which
appeared to have been hand delivered to my office on yesterday.

I know that your letter was written in good faith
but it is based on some erroneous assumptions. It should be
noted at the very beginning that I am not one of the prosecutors
in the "Senate trial of Judge Carrillo." At the request of the
members of the Senate and Lieutenant Governor Hobby 1 agreed to
advise them on any gquestions of procedure or law on which my
views were desired. My function is purely in an advisory
capacity and my views may be followed or completely disregarded.
I serve as an advisor, neither prosecuting nor defending, and
I have no interest in the ocutcome other than the hope that the
impeachment process will be conducted in a manner comporting
with due process of law.

I do not know Mr. Manges and do not recall ever having
seen him. I am certain that I have never had any dealings of
any klnd with him.

As I disclosed of my own volition to the Senate com-
mittee, some four years ago a junior member of the firm assisted
as local counsel in a proceeding involving a land controversy in
which Mr. Manges was involved. It appears that this attorney in
our firm was called in as local counsel by lawyers who regularly
represent Mr, Manges. .



Mf. Garland F. Smith 0442

" Page 2
August 26, 1975

Mr. Hubert Gentry has never represented Mr. Manges.
Mr. Gentry at one time was with this firm, but went with the
Bank of the Southwest several years ago. The matter to which
you allude in which Mr. Gentry participated, he was representing
the Bank of the Southwest. The Bank paid his fees for these
services involving what you referred to as the "Groos Bank deal."

As you no doubt know, Mr. Jack Skaggs and other at-
torneys in the Valley, as well as attorneys in. Austin, have
represented Mr. Manges. This firm has had no contact with him
gince 1971 and none of the matters involved in the Judge Carrillo
impeachment proceedings related to.the representatlon of a member
of this firm - not Mr. Gentry - in 1871, .

I think that you will agree that in light of the
facts as set out above, there exists no disqualification on
my part to serve in the capacity mentioned. :

Although of no great 51gn1flcance, I should add that
I am serving without compensatlon. It is purely a public
service I was requested to render and to the best of my ability
I intend to do so.

‘I appreciate the spirit in which you approach this
matter. You were basing your comments on facts you believed
existed, but you also realized that these purported facts could
be in error. I have pointed out the errors and if there is
any further information you wish to have, I shall be pleased to-
furnish it.

erely yours, -
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August 28, 1975_

Mr. Leon Jaworski
Messrs. Fulbright & Jaworski
Bank of the Southwest Bullding

Houston, Texas 77002
- Dear Mr. Jaworski:

I am relleved to know that your firm's representation
of Mr. Manges was not in his acquisitlion of control of the
Groos bank. My understanding originally was that your firm
represented the Bank of the Southwest -only, which now seems

.1};correcu.

The Bank of the Southwest did benefit from the partiality
of the Judge to Manges in permltting the Receiver's deed to
Manges, free of lien when the full conslderation had not been
paid. This opened the door for the bank to have a valid first
mortgage on adequate real estate to secure a profltable loan.
The interests of the bank and Manges were so-consistent that
they did work together, much to the disadvantage of the Guerra
partnership. Manges' interest now seems to be consistent
with that of Judge Carrillo.

I reSpeot the integrity of your declsion to participate
in the limited way you have indicated, and have no apprehension
concerning the integrity-or quality of your counsel to the Sena
Yet there are attorneys and I am one of them, who would regard
the factual background as cause to recuse or disquali;y. My
views may be. unduly focused as a result of seelng my own client
and other liitigants go through years of judiclal harrassment.
You cannot come out of this experience without feeling that the
State has substantial responsibility to relieve judileial corrup
when "police county"” situations develop. _

o L B
GFS/necl . o . S
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ynited States of America va, | €C144United States District Court for

OUTHERN DISTRICT OF TEXA

b e e e e i ———— e - uh L_@Hﬁjﬂﬁﬂﬂmﬁm&ﬁ___y
DEFENDANT ’ .
1 O- P. CARRILIO =~~~ pocket no. Pt 2-C45 ]
L “”l“'""' W s A% MR LA L A Alu!'i Wyt EIN S HL VS _! .
S TR, PP . S T 7T WV A U (¥ A TOY YU SN R VRr ~ I gy v | b 4 s o ke o Al C
in the presence of the attorney for the government ' MONTH OAY - YEAR
e the defendant appeared in person on this date ﬁ-— 11 © 24 75

COUNSEL I WITHOUY COUNSEL  Howcver the court advied defendant of right to counsef and asked whether defendani desired to
have coumel appointed by the court and the defendant thereupon waived assittance of counsel.

X IWITH COUNSEL WMy, _Arthur Mitchell, Richard Havnes3, and William Bonillh

(Name of counsel)

' t——J) GUILTY, and the court being salisfied that L___JINOLOCONTENDERE, (_X jNOTGUILTY
PLEA there is a factual basis for the plea,

.-ﬁ LI NOT GUILTY. Defendant is discharged
. There being a RMEDE/ verdict of
¢ X Gury.

g v S PR

Defendant has been convicted as charged of the offense(s) of congpiracy to file false tax returns
FINDING & in violation of Title 18, United Statea Code, Section 371, as charged .
. JSDGMENT in Count 1 of the Indictment; and filing false tax returns in violation
of Title 26, United States Code, Section 7206(1), as charged in Counts
7, 8, and 9 of the Indictment, , ‘. :

N The court asked whether defondant had anything to say why [udgment should nat be pronounced, Because no sufficient cause to the contrary *

was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that. The defendant s
hereby comminted 10 the custody of the Attorney Geneval o1 his authorized repr alive for imprisanment for a period of |

FIVE (5) YERRS as to Count 1 and THREE (3) YEARS as to Count 7 of the
Indictment. The sentence imposed on Count 7 shall run concurrent
SENTENCE | with the sentence imposed on Count 1. ©On Counts 8 and 9 of the

OR Indictment, the defendant is committed to the custody of the Attorney
PROBATION i General for THREE {3} YEARS on each count; execution of sentence
ORDER imposed is suspended and the defendant is placed on supervised probatior

for a period of FIVE {5) YEARS on each count. The sentence imposed
on Count 8 shall follow the term of imprisonment on Count 1 of the
Indictment. Counts 8 and 9 of the Indictment shall run concurrently.

SPECIAL A fine in the amount of $18,000.00 is imposed on Count 1. A fine in
CONDITIONS the amount of $4,000,00 is. imposed on; each of Counts 7 ?quan§:
oF o CLERK-U S. lSTRlCT OF TEXAS _
PROBATION e e e et e ,.SOUTHERNF LED - -

B . . o ——- -_._:. ,..-_._'.. -.‘.,.' ....m:'\:\:. “0v261975 RN

- V. BAlLEY THOMAS, CLERK

S ' o DEPUTY;~
ADDITIONAL By ﬂ/(. 76"’
CONDITIONS In aeldditinn to the special conditions af proharion 1mpmrd above, it is hereby erdered that the general conditiohs of prabaetion set aut an

revetse side of this judgment be inpoaed, The Courl moy change the conditians of probativn, reduce or extend the period uf probation, and ag
oF any time during the probalion peried or within 2 marimum probstion peried of five years pcrm!:!cd by Iaw. may issue & warrant and revoke
PROCATION probation Fur a vivlation ou.umng during the probation pcnod .

>"Ihe court arders commilment lo the custody uf the Attoracy Genceral and recommends,

e e - v e AU EE IR " ‘- e ks ordered than the Clerk deliver
' . 2 certified copy of this judament

CUMELTMENT and commitment to the 1.5, Mar-

m: :;fn‘;" shal o other qualified officer.
el T = APPROVED AS TO FORM: ;
SIGHED BY . : ' ‘.
X v, orerict udze ROBERT A, BERG, AUSA
t__J US, Magistrate DZL‘\(’\' D}C

OWEH D.COX

Dale

—_— e Cde . -




Noveﬁber 3, 1972 o

CERTIFIED MAIL ST e
RETURN RECEIFT REQUESTED . . %, . & = . o

Mp. '0. P, Carrills
Drawer S ' : SETRNS - R N
Benavides, Texas 7834l AP R

Dear Mr. Carrillo: s

‘The Benavides Implemen: Hardware Co. check in tHe

amount of $2975.25 dram on the First State Bank

8 Trust Co. aid dated )ctober 18, 1972 has been

"returned to w3 un»naid, markcd “unabla to 1othe
account. e : S

Under the check w*iting 1aw s, We have notifi=d T
you by certified :2ail and must request that you "7
contact Benavides Implement Hardwares Co.. and B
" secure a cashiers check o cover the bad che"k
.we hold in your £ le. ' : _

:cc: Nueces Farm (enter, Robetown
- A, H. Vitter: .
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	E-12 Memo prepared by Mr. Garland Smith to the State Judicial Qualifications Commission
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